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furnishing or giving away of intoxicating liquors within the limits of
any town or city which has a bona fida permanent population of not
less than thirty persons over t~e age of twenty-one years residing
within the territory not exceeding one mile square, and excluding from
such enumeration all persons who have not resided at least six months
in such place and also excluding all employees, owners or agents
engaged in the liquor business.
The law furth"er provides that the act shall not apply to any person
previously engaged in selling intoxicating liquors at a fixed place of
business established six months prior to th8' beginning of work in or
upon such railroad grade. From the language used in said act it is
apparent that it was not intended to apply to towns, villages, etc., along
the line of the railway which had been completed and was in actual use,
but only applies to railroad grades under course of construction or on
whieh track is being laid. Your attention, however, is called to Chapter
71 of the laws of 190~, which provides that:
"The county treasurer shall not issue a license to a retail
liquor dealer in cities, towns, villages or camps where the population is less than one hundred unless
petition shall first be
filed and presented to the board of county commissioners signed
by at least twenty ,freeholders, etc."
For a construction of this law you are -hereby referred to Opinions
of Attorney General, 1905-'06, pp. 66, 92, 129, 176, 298, 317, and 349.
Very truly yours,
.AJLBERT J. GAlLEIN.
Attorney General.

a

Public Highways. Crossing Over Railroads.
\iVhere public highways are to be constructed across railroads
it is the duty of the railroad companies to construct crossings
at their own expense, and maintain suitable cattle guards and
fences at such cross.iugs. When such crossings are deemed
necessary, it is the duty of the Connty Commissioners to make
an order requiring railroad companies to construct the same;
and if the order is not obeyed it then becomes the duty of the
county attorney to institute proceedings in the district court
to compel the railroad companies to construct the crossings.
Helena, Montana, April 19, 1907.
Hon. John L. Slattery!,
County Attorney,
Glasgow, Montana.
Dear Sir:Yours of the 16th relative to public highway crossings over railroad
tracks duly received.
We quote your request:
"Will you kindly give me your opinion as to whether the
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county or the railroad company must bear the expense of the
construction of a public highway across the road·bed of the
railroad company; also whether or not the county is liable
to the railroad company for the cost and maintenance of the
cattle guards and fence:'! made necessary by the construction
"of such highway."
I call to your attention Section 71, Chap. 40, page 86, Laws 1903:
"Whenever highways are laid out across railroads, canals
or ditches on "public lands, the owners or corporations using
the same must at" their own ex:pense SO prepare their roads,
canals or ditches, that the public highway may cross the same
without damage or delay; and when a right of way for a public
highway is obtain"ed throug.h a judgment of any court, over
any railroad. canal or ditch, no damage must be awarded for the
simple right to cross the same." See, also 8 Am. & Eng. Elic.
Law, p. 377.
If a road is to be a public highway. on public lands, and there is a
public necessity for same, and provided that the point where the wagon
road is to cross the railroad is not on land reserved by the railroad
company for building purposes, there is an undoubted right, by virtue of
,:ur sunute aoove quoted, as well as that of public necessity, under tn ..
police powers of the State, for the same to be constructed across the
railroad track at the expense of said railroad company. And it follows,
as a m"atter of course, that a railroad company must maintain the guards
and fences made necessary by the construction of such a highway.
If the Road Supervisor and County Commissioners find, as a matter of
fact, that there is a necessity for such a crossing, as indicated in your
request for an opinion, it is the duty of the Board of County Commis·
sioners to make an order, directed to the railroad company, to prepar~
a crossing for the wagon road, within some reasonable time to be fixed
in the order. If such an order is made, and is not obeyed by the railroad company, then it will be your duty to commence an action in "the
district court to compel the railroad company to construct the crossing
desired.
Very truly yours,
ALBERT J. GALEN,
Attorney General.

Teachers, Registration of Certificates Of. Certificates, Temporary State.
School Districts, Liability Of.
Certificates,
Excuse for not Registering.
Where a temporary state certificate is granted to a teacher and
he is prevented from registering the same by rcason of delay in
the office of the state superintendent but continues teaching, the
district i.; liable for the payment of his salary.

