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You also state that the county attorney did not more fully itemize
the claim for the reason that several cases are pending in which he
did not deem it advisable at this time to show on the public records
of the county the sources f,roll which he secured the evidence that
he expects to use in the trial of such cases. Upon such facts you
submit the following question:
"Under section 4681 of the Political Code, have the Board
of County Commissioners authority to allow said claim and
is it a proper charge against the county?"
Said section 4681 reads as follows:
"The following are county charges;
•
•
•
2. One half of the salary of the county atJtorney, and all
expenses necessarily incurred by him in criminal cases arising
within the county."
The supreme court of Montana, in the case of Independent Publishing Company v. Lewis & Clark County, 75 Pac., p. 861, in discussing
the powers and duties of a county attorney, said:
"So far as expenses of criminal prosecutions are necessarily
incurred by the county attorney, he is, by law, the .agent of
the county. When his duties in that regard cease on removal
of a case to this court. his power to contract expenses also
ceases."
From the above quotation from section 4681, and also from the
language used by the supreme court, it is perfectly clear that so long:
as the criminal case is pending in the county, the -county attorney has
authority to contract expenses necessarily incurred by him in procuring
evidence and data to be used in a prosecution of persons in his county
for violabions of the criminal laws of the state.
Your 3Jre advised that such expenses are proper charges against
the cOlmty and that you have authority to, and should, allow the same
when a claim therefor is presented which is subscribed and sworn to
as just and wholly unpaid.
It is advisable. of course, whenever public poHcy and the proper
enforcement of the laws will permit, to have such claims more fully
itemized than the one mentioned above. but when there is good cause
shpwn for not fully itemizing the claim and you are satisfied from
staements made by the county attorney that the ends of justice might
be defeated by making public, facts whcih he desires should be suppressed for the time being, in our qpinion it is your duty to audit and
allow the claim without requiring each item to be set out in detail.
Very truly yours,
ALBERT J. GALEN,
Attorney General.

Printing Contract. Election Returns.
The proceedings of the board of county canyassers in canvassing election returns are not proceeciings of the board of
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<:ounty commissioners within the meaning of division 21 of
section 4230 of the Political Code.
The publication of election returns by the official paper does
not constitute a valid claim against the county in the absence
·of an express contract or agreement to that effect.
. Helena, Mont., Dec. 15th, 1906.
Hon. N. B. Smith,
County Attorney,
White Sulphur Springs, Mont.
Dear Sir:Your letter of the 6th inst.. reC[uesting opinion of this office.
received.
From your letter it appears that the "Meagher Republican" published in tabulated for'll, the election returns of your county for the
last general election, as the same were determined by the Board of
'County Canvassers, and has presented a bill for the sum of $103.00 for
the publication thereof, and also that th~ county clerk claims that he
did not authorize the publication of Ruch returns and that the board
never authorized such publication.
As we understand your letter, the Meagher Republican bases its
claim upon the fact that it is the official paper of the county, and
insists that the election returns are proceedings of the board of county
·commissioners and come within the provisions of subdivision 21 of
'section 4230 of the Political Code, which reads as follows:
"At the adjournment of 'each session of the board to cause
to be published in a newspaper, or otherwise, a fair statement of all its proceedings, and annually a statement of the
financial condition of the counly."
Said section 4230 relates only to the board of county commissioners,
and said division 21 says "at the adjournment of each session of the
board, etc."
To what b03ird does this section refer? It is perfectly clear that
it refers only to the board of county commissioners and by no rules
:of construction could be held to include the board of county canvassers, which is a separate and distinct board, and the mere fact
that the members of the board of county commissioners may, if all
are present at the time that the election returns are canvassed, sit
as a board of county canvassers, does not make the proceedings of
the board of canvassers the proceedings of the board of county commissioners.
You are therefore advised that if the contract entered into between
the board of county commissioners and the newspaper did not specify
the publication of official election returns and the board of county
commissioners did not order the publication of the same, that the
mere fact that the paper did publish such returns does not give it a
legal and valid claim against the county for such publication.
The reasons for requiring the pulJlication of a statement of the
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proceedings of the board of county commissioners at the adjournment
of each session of the board is apparent. This publication is required
in order that the tax-payers of the county may be informed as to the
disbursements of the public moneys by the board, and other business
of the county, but the publication of election returns is simply a matter
of news, and, in the absence of plain statutory provisions requiring the
same to be published, or an expres~ contract with the county to publish
the same, it cannot be held that such is an official publication for
which the county is liable.
Very truly yours,
ALBERT J. GALEN,
Attorney General,

Elk, Private Ownership Of. .Game, Slaughter of by Private
Owne~.
Under Sec. I072, Civil Cooe, elk and other animals, wild by
nature, are the subject of private ownership when so tamed,
taken, or held in possession as to subject them to private
ownership. Such ownership is not lost by their escaping
from possession so long as they have animum revertendi, but
if, upon escaping they return to their wild state and do not
follow the custom of returning to their place of confinement,
private ownership in them ceases and they become subject to
the' game laws of the state.
Helena, Mont., Dec. 18, 1906.
Hon. W. F. Scott,
State Game Warden,'
Helena, Mont.
Dear Sir:The letter of Hon. T. C. Power, ad-dressed to you and by you
referred to this office with request for an opinion to you upon the
question therein presented, received. From said letter it appears that
the Custer Cattle Company has for ten years Or more had in its possession some Sixty head of elk, which have been kept .for a number of
years past in a large pasture fenced in by said company; that said elk
were confined in said pasture and remained therein until work on the
construction of a tunnel· for the Billings-Great Falls Railroad was
started in or near said pasture; that the blasting and other disturbances caused by the construction work on said tunnel alarmed said elk,
whereby they broke out of the pasture and became more or less scattered and since such time have b€en breaking into other pastures
where they eat hay and grass belonging to other persons, and the
bulls, by reason of being more or less vicious and dangerous, jeopardize
human life and cause a great deal of annoyance to the owners of
the farms in the neighborhood of the pasture in which said elk are

