
OPINIONS OF ATTORNEY GENERAL. 337 

Chapter 57, Laws 1905, from the Revised Codes, presumably upon the 
theory that said Section 1976 of the Revised Codes, which was enaeted 
in 1907, repealed it by implication. But an examination of said Section 
1976 shows that it relates only to bona fide residents of the state, and 
while the provisions of said Section 1976 seem to indicate every bona 
fide resident of the state, regardless of age or sex, the question arises 
as to whether it applies to members of the families of non-residents, 
who are n(!t required to take out a license under the provisions of the 
proviso in Section 4 of said Chapter 57, laws 1905. 

In our opinion, the female members of a family, and the male 
members thereof under twenty·{me years of age, were not required to 
take out a license under said Chapter 57, where the head of such family, 
who was a non-resident, bad taken out one, and we do not believe that 
there is anything in Chapter 142, Laws 1907, which repeals the provision 
of said Section 4 of Chapter 57, so far as it relates to a family the 
head of which is a non-resident. 

As, to whether Section 6 of said Chapter 142, Laws 1907, (Section 
1976, Revised Statutes), repeals, by impiicatlon, said provisions of said 
Section 4 of Chapter 57, Laws of 1905, wherein it authorizes female 
members and male members under twenty-one years of age of a family 
to hunt without a license, when the ,head of the family, who is a bona fide 
'resid'ent of this state, has a license, is not raised by your question, and 
we do not care to pass upon it at this time. Therefore, until such time 
as the construction of the law is settled by the courts, we would advise 
you to hold that, where a non-resident, who is the head of a family, has 
procured a licens'e, the female members of the family and the male 
members' under twenty-one years of age, may hunt without procuring 
,a licnse. 

Of course, as to the non-resident's fishing license, provided for in 
Section 2 of said Chapter '142, Laws 1907 (Section 1982, Revised Codes), 
there is no exemption for the female membe'rs or male minors of 
the family. 

Yours very truly. 
ALBERT J. GALEN, 

Attorney General. 

County Treasurer, Liability of Acts of Deputy. Limitations 
-of Actions, on Official Bonds. 

The county treasu-rer and his bondsmen are liable for viola­
tions of official duties by a deputy treasurer. Actions against 
the treasurer and his bondsmen for such violations must be 
,commenced within two years from the commission of the act. 
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Helena, Montana, August 31, 1908. 
Mr. C. A. Tuttle, 

Chairman Board County Commissioners, 
Anaconda, Montana. 

Dear Sir:-
Your letter of the 26th inst.. enclosing copy of report of the state 

examiner, regarding the shortage in the office of the county treasurer 
of Deer Lodge county, due to the defalcation of Mr. G. M. Johnston. 
You request information as to the liability of Mr. E. J. Nadeau, th'e 
present county treasurer; and M.r. Harry Denny, ex-county treasuret:, 
and Mr. P. D. Twohy, ex-county treasurer, the defalcation of Mr. 
Johnson having occurred while he was deputy under 'each of the above 
na;med county treasurers. You also ask if demand should be made upon 
the treasurer and his bondsmen prior to the suit. 

-We herewith enclose you a copy of the opinion given to County 
Attorney Lyndes, on June 7th, 190G, diseussiong the question of the 
liability of a public officer and his bondsmen for violation of official 
duty. In this opinion, we held that a liability upon an official bond is 
"a liability c~eated by statute," and is therefore barred by the statute 
of limitations' after two years from the commission of the act creating 
the liability. This opinion, you will notice, is supported by many 
decisions of the supreme courts, construing laws identical or substantially 
the same as the laws of this 'State. 

Therefore, the liability of Mr. Denny and Mr. Twohy, and their 
bondsmen, is barred in toto by the statute of limitations, and no action 
can be succes&fully maintained against them, if they see fit to plead 
the statute of limitations. 

Also, he right of action is barred against Mr. Nacleau and his bonds­
men for the amount of all licenses issued by Mr . .Johnston the date of 
issuance of which is more than two years prior to the date of filing 
the complaint against 1\1r. Nadeau and his bondsmen. By going over 
the exhibit attached to the state examiner's -report, you can readily 
determine the licenses which were issued within the last two years, 
and it would, be only for the amount of su(',.h licenses that a suit could 
be successfully maintained against Mr. Nadeau and his bondsmen. It 
is therefore imiportant to have the suit started at the earliest possible 
moment, so as to include as large an amount of the licenses issued as 
possible. While a demand upon Mr. Nadeau and his bondsmen, prior 
to beginning suit, may not be absolutely necessary, we think it the 
'better policy to make such a demand before bringing suit, and to allege 
in the complaint the fact that the demand was made. The opinion, 
a copy of which we enclose yon, is also '3et out at page 349, Opinions 
of the Attorney General, 1905-13. In takin.g this matter up with your 
county attorney, it would be well to call his attention to this opinion, 
as the authorities cited. therein may be of assistance to him in bringing 
action against'Mr. Nadeau and his bondsmen. 

Under Section 384, Revised Codes of Montana, Laws 1907, there can 
be no question but what Mr. Nadeau aud his bondsmen are liable for 
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whatever amount you are able to prove that ::\Ir. Johnston embezzled 
within the two years prior to the beginning of the action. 

We herewith return to you the report of the state examlntot, as 
per your request. 

Yours very truly, 
ALBERT J. GALEN, 

Attorney General. 

Appropriation, When Lapsed. 

An appropriation canont be made for a longer period than 
two yea'l'S, and at the expiration of the second fiscal year, the 
unexpended portion of any appropriation reverts to the general 
treasury. 

Hon. Edwin L. Norris, 
Governor, 

Helena, Montana. 
Dear Sir:-

Helena, :YIontana, September 3, 1908. 

I am in receipt of your favor of the 1st inst., enclosing a copy of 
a letter dated August 29th, 1908, and signed hy Oscar J. Craig, secretary 
of the university library building commission. In your said communica­
tion you ask for an opinion of this office concerning certain questions 
submitted by Mr. Craig in his said letter. The questions are as follows: 

1. The appropriation of $50,000 for a library building and 
$10,000 for the enlargement of the heating plant and improve­
ment of the grounds was made for a specific purpose. Will 
this appropriation lapse into the general treasury if not expended 
by the end of the fi·scal year?" 

2. If this appropriation does lapse, what is the date? In 
other words, what is the end of the fiscal year for the university?" 

In answer to the first question, 'you are advised that the unexpended 
portion of the appropriation of $50,000 for a library building and $10,000 
for the enlargement of the heating plant and the improvement of the 
grounds will lapse into the general treasury and expire by limitation 
if not expended on or before November 30th, 1908. The fiscal year 
referred to in making the appropria.tion and the time of the ending 
thereof is specifically stated in Section 3 of the act making the appro­
priation. (H. B. No. 158, Acts of 190'7, p. 534). 

By opinion of this office rendf'red on November 10th, 1905, to Hon. 
Joseph K. Toole, governor, we held that the balance or unused portion 
of an appropriation for the first of two fiscal years for which appropria­
tion is made for a specific purpose by the legislative assembly may be 
transferred and added to the appropriation made for the second fiscal 
year, and such is still the opinion of this office. (See Opinions of 
Attorney General, 1905-6, p. 260). 

By provision of Section 12 of Article XII of the Constitution it is 
provided that "no appropriations of public moneys shall be made for 
a longer term than two years." 
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