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board of land commissioners, be conveyed to the United States, for 
the sum of $10 per acre. 

Under such circumstances, if the invalidity of the law does not clearly 
appear, it ShDUld be followed ail a matter of executive policy by the 
officers of this state, in dealing with the United States authorities. 

However, aside from the question of executive policy, we believe 
that on the grounds of public policy, and in view of the great benefits 
to be derived from these irrigation projects, as well as under the 'enabling 
act and state constitution, the courts would uphold the provisions of 
said Chapter 53 as a valid exerci5e of legislative authority. 

In a former opinion given by this office to the Hon. John P. 
Schmit, register of the state land office (Opinions of Attorney General, 
1905·6, page 89), construiI1!g the first section of said Chapter 53, it 
was said: 

"All such state lands as are not sold prior to the time when 
water is actually ready for delivery from the works constructed 
by the United States, 5hall, from that time on, be sold at the 
minimum price fixed 'by the enabling ,act." 

We are therefore of the opinion that, where the United States 
reclamation services hows that certain state lands &re necessary for 
the construction of reservoirs, for the purpose of irrigating and reclaiming 
arid lands, it is the duty of the board, under Section 2 of said Chauter 53, 
to convey such necessary J.ands to the United States government, at 
the minimum price of $10 per acre. You will notice that the latter. part 
of said Sectioa 2 provides that, in ca.se the land required by the United 
States for such purpose is in possession of any lessor, such lessor shall 
be reimbursed by the na.tional government for actual damages by him 
sustained as' to improvements by ,him placed thereon,. such damages 
to be determined by &ppraisement, as the state board of land commis­
sioners may direct. 

Y{)urs very truly, 
ALBERT J. GALEN, 

Attorney General. 

Fair Association, Condemning Land for Use Of. Eminent 
Domain Law, Applicable to County Fairs. 

On a proper showing of facts land may be taken under the 
eminent domain law to be held and used by a county for the 
purpose of carrying on a county fair. 

Hon. John A. Matthews, 
County Attorney, 

Townsend, Montana. 
Dear Slr:-

Helena, :\10ntana, August 17, 1908. 

Your letter of the 14th inst. received, in which you request an 
opinion as to whether the establishment of a county fair is such a public 
use as entitles the fair association, a corporation, to acquire grounds for 
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,county fair purposes under the eminent domain law. 
This is a question that should more properly be determined by the 

court, as an opinion from this office would have no binding force or 
effect upon the person who objected to the taking of his land for such 
purposes. 

However, it would seem that, under the provisions of paragraphs two 
and three, of Section 7:331, Revised Codes' (Section 2211, Political Code), 
fair grounds for the use of a county fair might be taken under the 
eminent dl()main law. In order to invoke this law, however, it is possible 
that the title to the land, when taken thereunder, would have to vest 
in the county, and not in some private fair association, who simply held 
the title to the land for the use of the county fair. Also, it would be 
necessaTY to show, under Section 7334, Revised Codes (Section 2214, 
Politieal Code), that the taking of such land is necessary for such use, 
and, of course, the necessity for condemning any particular tract of 
fand would be a question of fact largely for the court to determine. The 
fact that the ~ounty desired a certain tract of land, and could not 
a;gree upon the price to be paid the owner for such land, would hardly 
be a sufficient showing of the necessity, if there were othe'r trHcts of 
land suitable for the purpose in the immediate vicinity, which could 
be purchased. 

You are therefore a;dvised that, in our opinion, upon a proper 
show.inrg of facts, land may ,be taken under the eminent domain law, 
to be held and used by the county, for the purposes' of carrying on a 
county fair. 

Yours very truly, 
ALBERT J. GALEN, 

Attorney General. 

Educational Institutions, Use of Income Fund. Income Fund, 
Use Of. Bonds, Educational Institutions, Payment Of. 

The income funds 6f the various educational institutions of 
the state accumulating up to February 28, 1909, may be 'used 
to reimburse the general fund for moneys appropriated out of 
the general fund to pay the current expenses of said educational 
institutions in order that the same may be used by the board 
of examiners to redeem outstanding bonds of such institutions. 

Hon. Edwin L. Norris, 
Governor of Montana, 

Helena, Montana. 
Dear Sir:-

Helena, Montana, April 17, 1908. 

Your letter of the 3Td inst. received, enclosing a letter from Hon. 
Walter S. H,utman, president of the executive board of the agricultural 
college, in which he protests against the procedure determined upon" the 
state board of examiners, wherein it proposes to use the income funds 
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