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opinion upon the following questions;
"The town of Pony, incorporated, has built and completed
certain sidewalks in front. of private properties. The town now
seeks to collect for its reimbursement the certain amounts
prorated against the re'lpective pieces of property. It demands
of the county trea5urer that he collect the same. ::\Iust he
collect these imprm'ement taxes, and if so are they to be
collected hy him at the same time and along wi~h the regular
annual taxes, or within any certain specified time, other than
the times provided within which to collect the regular taxes?"
Your letter does not state the manner -of levying the tax for
improvements which the town now seeks to collect. Therefore, in
rendering the following opinion we must assume that the improvements
were made and the taxes levi<?d pursuant to the prOvisions of House
Bill No. 204, Laws 1897, page 212, and amendm~nts thereto, foun'd in
the laws of 1903, page 281. Section 35 of said law provides that special
improvement taxes "shall be placed on the tax roll and collected in
the 'same manner as other taxes."
Sections 4860 to 487!J, Political Corle, as amended by the laws of
1897, page 223, and by the law,> of 1907, page 38,. provide the manner
of collecting. Section 4870, as amended by the laws of 1907, page 38,
provides' that the county tre:tsurer must collect the taxes levied by all
cities and towns in his county, except in cases where cities of the first,
second or third class have provided hy ordinance for the city treasurer
to collect the same.
As it appears from your letter that Pony is
town and not a city
of the first, second or third class, it is apparent from the provisions
of Section 4870 that it is the duty of the county treasurer to colIect
the town taxes appearing on the assessment book of the county "at the
same time as the state and county taxes with the s'ame penalty and
results in case of delinquency." As to the disposition of said taxes
when collected see opinion given hy this office to Hon. C. R. Stranahan,
January 30th, 1906 (Opinions of Attorney General, 1905-06), page 284.
Yours very truly,
ALBERT J. GALEN,
Attorney General.

a

Assessment of Banks, Deductions for Government Bonds.
Bank Stock, Assessm~nt Of.
Shareholders in national or state banks are entitled to no
reduction on the valuation of their s:1ares of stock for government bonds owned by the bank.
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Helena, ::\i[ontana, August 1, 1908.
Hon. J. W. Speer,
County Attorney,
Great Falls, Montana.
Dear Sir:Your letter of August 1st received, in which you request an opinion
upon the following question:
"Is ,a state bank entitled to deduct from its capital stock,
the amount invested in government bonds, in arriving at the
proper assessed valuation of the oapital stock? The Cascade
Bank of this city claims that it should be entitled to deduct
from the cash value of its capital stock, $25,000, which said
bank has invested in government bonds."
We also received, on the same' date, a request from Hon. Thomas
Nelson'Marlowe, county attorney at Missou],a, Montana, for an opinion
as to whether a national bank, which has a part of its capital stock
invest,ed in ,government bonds of the 'United States, has a right to
deduct the amount so invested, in determining' the valuation of th'e
bank's assessment.
As these two requests for opinions inVOlve the same principle of
law, we will answer them both in one opinion.
In the case of the Daly Bank & Trust Co. vs. Board of County
Com:missioners, 33 Mont. 101, OUT supreme court has laid down the
rule for taxing state banks, as follows:
"To the extent that the capital stock is represented by
property belo'l1ging to the state bank or trust company, and
which properly is ~iable to taxation, to that extent the stock
of that bank or trust company is not taxable. The real and
personal property of a state bank or trust company is t(, be
assessed as are the same kinus of property belonging to natural
persons. 'All taxable p'ro,perty must be assessed at its full
cash value.' (Section 3690, Political Code.) Stocks of a state
bank or trust company fall within the definition of the term
'property' as given in Section 17 of Article XII of the constitution
above, "and in Se~tion 3680, SubUivisions 1 and 4 of the Political
Code, and are to be assessed to the owners at their full cash
value, except to the extent that that value is represented in
property which is assessed to the bank or trust company.
(Section 17, Article XU, above.)
»
•
•
"However, as that section of the constitution is in the
nature of a prohibition, it is so far self-executing as to probibit
the assessment upon the stocks of a bank or trust company
of any greater valuation than the full cash value of such stc-cks,
less, the amount of the property representing that stock, which
which is assessed to the bank or trust company itself."
Section 3691 of the Political Code, (Section 2503, Revised Codes of
Montana), provides the method of taxing national banks and the stockholders thereof. This section fully complies with the provisions of
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Section 5219 of the U. S. Revised Statutes, which authorize the taxatiop
of 'stockholders and national banks by the state, in the manner provided
by said section.
Under the laws of this state, as construed by our supreme court
above, providing for the taxation of state banks, and also. under the
provisions of said Section 3G91 of the Political Code, providing for the
taxation of national banks, it will be noticed that the shares of stock
in each instance are taxed to the individual stockholder, at their actual
value, after deducting the property otherwise taxed to the bank itself.
In the case of state banks, the property taxed to the bank itself
is the real and personal property belonging to the bank; while in the
case of national banks, the only property taxed to the bank is the real
property belonging to the bank. This brings us to the question submitted
in the above requests, viz: Can the stockholder make deductions from
the actual value of his shares of stock far United States bonds which
are owned by the bank and not taxed to the bank itself?
This question has been before the state courts and the supreme
court of the United States many times, and so far as we are able to
find, in every instance it has been held that the stockholder is not
permitted to have the value of the bonds held by the bank deducted,
in determ,ining the actual value of his shares of stock.
In the case of Palmer vs. MeM·ahon, 133 U. S. 660, a statute of New
York almost identical with said Section 3691, was construed, in passing
upon the same question presented above. In that case the court said:
""Ve have decided that so much of the capital of the national
and state banks ·as is invested in United States securties, cannot
be subjected to state taxation;. but that shares of the bank stock
may be taxed in the hands of their individual owners, at their
actual, iustead of their par value, without regard to the fact
that paTt or the whole of the capital of the corporation might
be invested iu United States securties."
People vs. The Commissioners, 4 Wall. 244.
Exchange National Bank vs. Miller, 19 Fed. 372.
Frazer vs. Seibern 'et aI, 16 O. State 614.
Owensboro Nat. Ban~ vs. Owensboro, 173 U. S. 664.
For a full collection of authorities on this question, see annotatiollil
to Section 5219, U. S. Revised Statutes, in Vol. 5, Federal Statutes An·
notated, page 157.
Nor does the fact that government bonds, owned by private individ'
uals, are exempt from taxation, make an unlawful discrimination against
stockholders owning shares of stock in a 'state or national bank which
owns government bonds.
Exchange Nat, Bank vs. Miller, 19 Fed. 372.
People vs. The Commissioners, 4 'Vall. 244.
?iercantile Bank vs. New York, 121 U. S. 138.
National State Bank YS. City of Burlington, 119 Ia. 696.
You are therefore advised that neither the stockliolders of a state
Or national bank are entitled to deductions for the amount the bank
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itself has invested in United States bonds; but that on the other ha,nd,
the assessor, in determining the ,actual value of the shares of stock,
must include the amount the bank itself has invested in such bonds,
as the only deduction allowed in determining the actual value of the
shares asses ':led to the stockholders, in the case of state banks, is the
value of the real and personal property otherwise assessed and taxed,
and in the case of national banks, the value of the real estate otherwise
assessed and taxed.
Of course, what is said in the preceding paragraph has nothing
to do with the right of the bank to make deductions of solvent debts
from solvent credits, in the manner pointed out in the case of the Daly
Bank & Trust Co.. VB. 'Board of County Commissioners, cited above.
Yours very truly,
MJBERT J. GALEN,
Attorney General.

State Reform School, Aiding and Assisting Inmates to Escape
Therefrom.
Any person procuring O'r conniying at the escape of any
inmate of the Reform School is guilty of a felony under Section
3095 of the Penal Code. (Sec. 9812, Revised Codes.)
Helena, Montana, August 4, 1908.
Rev. D. B. Price,
Director Montana State Reform School,
Miles City, Montana.
Dear Sir:I am in receipt of your letter of July 30th, 1908, requesting my
opinion as to whether it is in violation of the law for a person to
conceal or furnish clothing to, or in any other way aiu a boy to make
his escape from the reform school.
Section 3095 of the Penal Code, being Section 9812 of the Revised
Codes of the State of Montana, is as follows:
"Aiding or Abetting Escapes."-If any officer or employee
of s'aid reform school, or any other pernon shall contrive, procure,
and connive at, Qr otherwise voluntarily suffer the escape of any
inmate of said school. every such person on conviction
3hall be punished by imprisonment in the state's prison for a
period of not less than six months, nor more than two years,
and be fined in a sum not exceeding one thousand dollars."
Section 3096 of the Penal Code, being Section 9813 of the Revised
Codes of the State of :Montana, provid'es the penalty which may be
imposed upon eonviction of any person charged with 'bringing into the
school any tool, weapon, or other aid, with intent to enable any inmate
thereof to escane. These two sections seem to be broad enough to
cover the question submitted by you, and you al'e therefore advised
that a complaint brought under Section 3095 of the Penal Code, supra,

