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the difference between them would be governed entirely by the conditions 
of the mortgage, the exact terms of which I do not know. However, 
it may be presumed that the m.ortgage was made during the period of 
gestation and the foreclosure took place after the birth of the lambs. 
If this is true, then, as you say, the lambs remain the property of the 
mortgagor under the decision of the supreme court in the case of 
Demers VS. Graha-m et aI, 93 Pac. 268. 

It seems the owner of the lambs in executing the mortgage should 
have known the conditions which would exist in the event of its fore­
closure at the expira:tion of the period of thelien, and the condition 
now existing being one. which could have been foreseen, it is my opinion 
that the. own:er of the lambs should make provision for their care and 
sustenance, even to the extent of permitting them to follow the ewes. 
If the owner of the 'ewes then refuses to take the lambs and care for 
them the responsibility fo·r the cruelty practiced upon the lambs would 
then shift to him. It is my opinion that this is a matter which should 
be adjusted between the parties,' to whom the courts are open, and 
if there is a legal reason why the ewes and lambs should- not now 
be separaled the. court would make an order preventing it. It is a 
maxim of jurispnldence, "One must so use his own rights as not to 
infringe upon the rights of another." 

Section 4605, Civil Code. 
This seems to be a pl'oper case for immediate action, either by 

agreement between the parties, or .by the commencement of proceediugs 
in court by one or the other of the parties, and if cruelty is practiced 
by either or both .of the parties it is at their own peril. Your department 
would hardly have the authority to order the owner of the ewes to 
keep them at any particular place. and I would therefore advise you 
to let the matter rest iIi aheyance until such time as an actual separation 
of the lambs and' owes has been made; then you should proceed· under 
the powers conferred upon you to deal with the guilty party or parties. 

Yours very truly, 
ALBERT J. GALEN, 

Attorney General. 

Water Users' Association. Incorporation, Articles Of. Fees 
for Recording Articles of Water Users' Association. 

In order to entitle a water users' association to file its articles 
for the fee named in Chapter 66, Laws 1905, it is necessary 
that the powers and authority exercised by the association be 
strictly confii1ed to those included in said Chapter 66, Laws 
1905· 

cu1046
Text Box



OPINIONS OF ATTORNEY GENERAL. 

Hon. A. N. Yoder, 
Secretary of State, 

Helena, Montana. 
Dear Sir:-

Helena, Montana, July 11, 1908. 
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I am in receipt from you of copy of articles of incorporation of the 
"Upper Milk River Water Users' Association," which have been trans­
mitted to you for filing. The inquiry arising thereon is whether same 
can be properly filed for the ten dollar fee mentioned in Chapter 66, 
Session Laws 1905. 

Said Chapter 66 recognizes water users' associations organized in 
conformity with the requirements of the act of congress of June 17th, 
1902, and contains the provision that such association "which under 
the articles of incorporation is authorized to furnish' water only to its 
stockholders, shall be exempt from the paym~mt of" certain incorporation 
and franchise taxes, and that said articles of incorporation may be 
filed wHh the secretary of state upon the payment of the fee of ten 
dollars. It will be noticed that the associations which come under the 
ten dollar fee under the provisions of said chapter are those which are 
limited to furni&hing "water only to its stockholders." T,he articles of 
the Upper Milk River W·ater Users' Association are very general in 
their nature and do not contain any limitations that would not be 
found in articles of incorporation for general purposes. The law of 
congress referred to (act of June] 7, 1902) ias reference to the irrigation 
of lands and the furnishing of water, as mentioned' in sa,id Chapter 66 
is for such irrigation purposes and domestic 01' other purposes incidental 
thereto. Hence, the stockholders should own land requiring irrigation, 
or at least have such an interest in or to lands, or such a direct 
conneotion with the irrigation of lands as to bring him within the 
operation of the irrigation laws. 

Articles of incorporation have heretofore heen filed in your office 
by the Lower Milk River Water Users' Asso'ciation and by Lower Yellow­

stone Water Users' Association. The articles of these two lost named 
companies contain an 'enumeration of the powers and purposes somewhat 
similar to that found in Article IV of the Upper Milk River Association, 
but in addition thereto the articles now filed with you contain certain 
restrictions not found in the articles submJitted. For example, no one 
can be a stOckholder unless he is the owner of land, and the number 
of shares is limited by the number of acres of land, and· the right to 
use the water 'on the land is a right which goes with the land in case 
of sale. No such limitations are found in the articles' submitted, and 
I am therefore of the opinion that you cannot file the same for the Len 
dollar fee mentioned in said Chapter 66, Laws 1905. 

If, however, to the articles submitted an additional section was added, 
substantially as follows: 

"The power and authority of this corporation shall be 
limitea by and strictly confined to the power and authority 
conferred upon water users' associations, as such, by the 
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provisions of Chapter 66, S'ession Laws 1905, of the state of 
Montana," 

the articles would then come within the meaning of said Chapter 66 
and could be filed for the fee named therein. 

Yours very truly, 
ALBERT J. GALEN, 

Attorney General. 

Governor, Power to Appoint Stock Inspectors. 

The governor has no power or authority to appoint stock 
inspectors under the law, such authority being conferred exciu­
sively upon the state board of stock commissioners. 

Hon. Edwin L. Norris, 
Governor, 

Helena, :\'[ontal1a. 
Dear Sir:-

Helena, Montana, July 16, 1908. 

I received your favor of the 29th inst. enclosing letter dated at 
Miles City, Montana, June 25th, 1908, and signed by H. R. Wells, 
Secretary Montan'a Stock Growers' Association. In your letter you 
make inquiry as to whether or not it is within the power of the governor 
to confer upon certain inspectors named by the Montana Stock Growers' 
Association, the right to act as state stock inspectors with equal ')')wer 
to inspectors appointed by the board of stock commissioners. 

In reply you are advised that in my judgment you cannot confer 
such authority because the law does not clothe you with power ~o to do. 
Such appointment might be made by the board of stOCK commIssioners, 
under the provisions of Section 2970, Political Code, but it, and ~t alone, 
has the power to make such apointments and confer such authority 
under the provisions of the law. 

I herewith return you the letter of Mr. Wells and 'ask your pardon 
for not having· sooner made response. 

Houses of III Fame. 

Yours respectfully, 
ALBE}RT J. GALEN, 

Attorney General. 

Section 567, Penal Code, providing a penalty for the letting 
of a house for the purposes of prostitution and assignation is 
not broad enough to warrant the prosecution of a person selling 
real estate with the knowledge that the same is to be used for 
such purposes. 
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