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by which we must be governed in determining the question herein 
submitted. 

This latter case was brought against certain officials who suspended 
and obstructed the execution of a writ of habeas corpus issued on 
application of a prisoner who was confined unuer a criminal charge. 
However, the case of Flynn vs. Fifth Judicial District Court, supra, 
is a case where an injunction order of the .court was disobeyed by the 
party to whom it was directed, and the person charged with contempt 
was by the lower court fined in the Bum of five hundred dollars. Unde! 
Section 293, Penal Code, contempt of court is made a misdemeanor. 
and the greatest fine which can be imposed for a misdemeanor is five 
hundred dollars, and the additional burden in that case of $304.40, 
charged to the contemnor as costs, is beyond the statutory limitation 
placed upon fines for misdemeanor. 

We think there is a sufficient distinction to be drawn between the 
case submitted by you anu tlie eases decided by the supreme court 
of Montana, to warrant us in advising you that the costs incurred at 
the instance of an unsuccessful moving party should be borne by him .. 

Very truly yours, 
ALBERT J. GALEN, 

Attorney General. 

Public Highways, Obstruction Of. Obstruction of Public 
Highways Gives no Adverse Title to the Obstructor. 

An obstruction placed upon a public highway constitutes a 
continuing nuisance and the statute of limitations does not run 
in favor of such obstructor and against the public. 

Hon. Frank P. Whicher, 
County Attorney, 

Red Lodge, Montana. 
Dear Sir:-

Helena, Montana, June 27, 1908. 

I have your letter of June 24th, 1908, in which you enclose a copy 
of your letter of· June 5th. The questions by you submitted are suf­
ficiently stated in the opinion following: 

In 1895 the county commissioners of your county laid out and 
established a public highway from Joliet to Rockvale. All the provisions­
of the statute at that time being complied with. The land over which 
this road was laid out was paid for in so far as it was owned by 
private persons, and in some places where it ran across Indian alotments, 
which alotments afterwards reverted to the government and became­
again public lands, the road was estabUshed und'er authority of federal 
statute, and immediately upon the reversion of the Indian alotments 
to the government the road in its entirety became a public highway. 
You state that immediately after the land was relinquished by the­
Indians to the government ·some persons settled upon this Indian land. 
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The road having been established across this land prior to this settle­
ment took the land subject to the easement of the public highway. 
From the time of settlement of this land gradual encroachments have 
been made upon this highway until now it is in many places obstructed 
so as to be impassable and the travel is upon the railroad right-of-way. 

The Political Code of the state of Montana took effect July 1st, 
1895, which was in the month following the petition of the county 
commissioners for the establishment of the road in question. By virtue 
of Section 2600 of said Code "all highways, roads » • • laid 
out or erected by the public or now traveled or used by the public 
• » $ are public highways. The encroachments now existing 
upon the highway, or at least some of them, have obstructed the road 
for . .a sufficient.length of time to give the owners thereof adverse title 
to those portions, of the road, provided the statute of limitations applies_ 
I agree with your contention that the ·statute of limitations does not 
run against the public in this case. 

Hoadley vs. San Francisco, 50 Cal. 265; People vs. Pope, 53 Cal. 437; 
Visalia vs. Jacob, 65 Cal. 434, cited by you in your letter, state the 
rule of law prevailing in this jurisdiction. 

In the case of Ter. vs. Deegan, a. criminal prosecution for the 
obstruction of a highway, reported in 3rd Mont., page 82, it is held 
that the statute of limitations does not effect the right of the public to 
the use of a street or alley, and that the defendant was properly indicted 
for obstructing the same by maintaining his fence and buildings which 
had been erected twelve years previous to the ind'ictment. The latest 
case which I have been able to find on this question is the case of 
Ebley vs. State ex reI Levenworth, county attorney, decided in January 
of the present year, and reported in 93 Pac., page 803, in which the 
court lays down the rule that an Obstruction to a public use of a 
highway is a continuing nuisance, and no equities in favor of persons 
committing such nuisances can be founded upon the negligence of 
the highway or other officials, or upon their laches, in taking steps 
to' punish Or abate. Further, that lapse of time will not bar the 
remedies of the state against encroachments upon a highway, and 
that a private individual cannot obtain title to any portion of a public 
highway by adverse possess-ion. 

You also ask the advice of this office as to the proper method of 
procedure to oust the persons whose fences or buildings encroach upon 
the highway. 

Article 7 of Chapter XLIV, Laws 1903, provides the methods of 
procedure, and there is included a criminal as well as a civil penalty 
and liability for the persons so encroaching. 

Section 4(} of the said act provides that if the encroachment is 
denied, which I take it is the case here, the road supervisor must 
commence an action to abate the encroachment as a nuisance, and 
if he recover judgment he may recover also ten dollars for every day 
such nuisance remained after proper notice had beel~ given for its 
removal. The method of giving notice being provided in the preceding 
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sections of the article. Section 42 of the same article provides that 
whoever obstnlcts or injures any highway is liable to a penalty of 

. ten dollars for each day such obstruction or injury remains; and further, 
that he must be punished as provided in Section 1031 of the Penal Code. 
So it is a matter wherein you, being familiar with all the conditions, 
will exercise your discretion as to the nature of the action to be brought. 

Very truly yours, 
ALBERT J. GALEN, 

Attorney General. 

Gambling, Pool Game Not. Pool Game Not Gambling. 

The anti-gambling law prohibits certain enumerated games 
and any game of chance. Pool games are not specially pro­
hibited, nor are they games of chance. 

Hon. S. P. Wilson, 
County Attorney, 

Deer Lodge, Mont. 
Dear Sir:-

Helena, Montana, June 27, 1908. 

Your letter of the 2nd inst. requesting opinion upon the following 
proposition, received: 

Two or more persons 'enter into a game of pool in whi<:h 
they wager on t'he outcome of the game, and the winner receives 
a given amount of money from each of the other participants­
the proprietor of the table being paid a certain amount per 
game, or a certain amount per hour, for the use of his table, 
and having no interest in the outcome of the game? 

Does such a state of facts constitute a violation of the 
gambling law, either On the part of the players or on the 
part of the proprietor? 

Is there any difference whether it is minors or adults who 
pa.rticipate in such a game? 

The anti·gambling law now in for·ce in this state (Chapter 115, 
Laws 1907), specifically enumerates certain gambling games and 
gambling devices· which it prohibits persons from carrying on, opening 
or causing to be opened. And further provides that "any game of 
chance played with cards, dice or any device Whatsoever, is prohibited." 
From the language of the law it is apparent that it is only the games 
and gambling devices specifically mentioned, or "games of chance," 
which are prohibited. The law does not specifically mention the game 
of pool or billiards, and therefore such games are not covered by such 
law unless they come within the meaning of "games of chance." The 
great weight of authority holds that billiards and pool are games of 
skill and not games of chance. 

The supreme court of the state of North Carolina in Sta.te vs. 
Guptom, 30 N. C. 271, said: 
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