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As such parent she is entitled to the ,custody of the child and to its
servi<!es and earnings during minority, and also liable for its suppOrt
and education during such period Therefore said Section 3089 clearly
implies that he should be returned to such parent or guardian when
'released from the school. Of course, if the county refuses to pay the
bill for the expense incurred in returning the boy, then you would be
compelled to institute action against the county to determine its liability
for such expenses.
Very truly yours,
ALBERT J. GALEN,
Attorney General.

Costs in Contempt Proceedings. Witness Fees and Mileage.
By Whom Borne in Contempt Proceedings. Contempt Proceedings, Taxing of Costs In.
The per diem and mileage of witnesses subpoenaed in a contempt proceeding arising out of a civil action are properly
chargeable to ,the unsuccessful party therein.
Helena. Montana, June 19, 1908.
Hon. A. P. Heywood,
County Attorney,
Helena, Montana.
Dear Sir:I have you letter of .June 13th, requesting an opinion of this office
upon the following question:
"Are :witness fees and mileage, and the IIl!ileage of a sheriff
in serving subpoenas, proper charges against the county in a
proceed1ng whe~e the defendant was cited to show cause why
he should not be punished for disobeying an injun<!tion."
The action is in the nature of a special proceeding brought for the
purpOse of adjusting civil rights, and it would seem that the costs of
witness fees and mileage, both for witnesses and for the sheriff in
serving subpoenas, are properly chargeable to the parties causing the
suJbpOenas to be issued. Application for the citation was made by one
of the parties to a civil action in which an injunction was issued, and
neither the county nor any officer of the county, in his official capadty,
was a party to the proceeding. It is true that if the injunction order
of the court was treated contemptuously by the person to whom it
was directed the state would be interested in the matter to tbe extent
of preserving the dignity of its courts.
The authorities make a distinction between civil and criminal contempt. Civil contempt being defined as a remedial proceeding for the
benefit of some party in a previous civil case. Criminal contempt is
defined as being a wilfull violation of some rule or order of the court,
which pro<!eeding is in its nature punitive, and in which the court or
the state is the moving party. See 9 Cyc. 34, where the distinction
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above drawn between civil and criminal contempt is made. The general
rule is, howev€r, laid down in Vol. 4, Ency. Pleading and Practice at
page 806:
"Costs are generally allowed the moving party, if successful,
in all con tempts which partake of a remed-ial character. If his
application is refused the ordinary rule prevails and he oocomes
responsible for the costs."
See also 9 CyC 57.
9 Cyc. page 69.
In State ex reI News Pub. CO. VS. Milligan, 29 Pac. (Wash.) 763,
the court holds that costs ar€ properly chargeable to the county where
the contempt is "criminal" and the party is discharged.
Section 2181, Code of Civil Procedure, while not directly in point,
nor a governing statute on the question submitted, sooms to indicate
where the burden of costs should rest in the case under consideration.
The a-bove statute provides that where a warrant of arrest in a
contempt proceeding has been returned 'served, and the person arrested
does not app~ar on the return day, and, having entered into an und~
taking with sureties to appear, that the court may issu€ another w&rrant
of arrest, or may ord'er the undertaking to be -prosecuted, or both. And
if the undertaking be prosecuted the meas-ure of damages in the action
is the extent of the loss or injury sustained by the aggrieved party by
reason of the misconduct complained of, and the costs of the proceeding.
by which, I take it, is meant, not the costs of the action by which the
uI].dertaking is prosecuted, but the costs of the contempt proceedings.
If sureties, who by the undertaking guarantee the appearance of their
prinCipal in court, are responsible fo:- costs in cases wherein he is
cited, in the event of his non-appearance, the principal should be likewise
bounden.
In two cases bearing directly on this question, decided by the
supreme court of the state of Montana, the distinction between civil
and criminal contempt is eliminated.
In State ex rei Morse et ai, relators, vs. District Court of the
Seventh Ju.dicial District et ai, respondent, 29 Mont., p. 230, it is held
that in a proceeding for contempt of court the costs should not be
charged to the contemnors. In the case above cited. the court follows
the rule laid down in State ex reI Flynn VS. Fifth Judicial District, 24
Mont. 33, wherein the principle is stated· that costs incurred in contempt
proceedings must be paid from any funds imposed. However, in the
question submitted by you, the additional statement is made that the
contempt proceedings were abandoned, and the party complained of
discharged; so that no fine was imposed and therefore the costs in
this case could not be paid out of the money received from a judgment
of fine.
In Morse vs. Seventh Judicial District Court, supra, Justice Milburn
said: "There "is no provision of law for charging the costs in contempt
proceedings to the contemnors," and that statement embodies the law
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by which we must be governed in determining the question herein
submitted.
This latter case was brought against certain officials who suspended
and obstructed the execution of a writ of habeas corpus issued on
application of a prisoner who was confined unuer a criminal charge.
However, the case of Flynn vs. Fifth Judicial District Court, supra,
is a case where an injunction order of the .court was disobeyed by the
party to whom it was directed, and the person charged with contempt
was by the lower court fined in the Bum of five hundred dollars. Unde!
Section 293, Penal Code, contempt of court is made a misdemeanor.
and the greatest fine which can be imposed for a misdemeanor is five
hundred dollars, and the additional burden in that case of $304.40,
charged to the contemnor as costs, is beyond the statutory limitation
placed upon fines for misdemeanor.
We think there is a sufficient distinction to be drawn between the
case submitted by you anu tlie eases decided by the supreme court
of Montana, to warrant us in advising you that the costs incurred at
the instance of an unsuccessful moving party should be borne by him ..
Very truly yours,
ALBERT J. GALEN,
Attorney General.

Public Highways, Obstruction Of. Obstruction of Public
Highways Gives no Adverse Title to the Obstructor.
An obstruction placed upon a public highway constitutes a
continuing nuisance and the statute of limitations does not run
in favor of such obstructor and against the public.
Helena, Montana, June 27, 1908.
Hon. Frank P. Whicher,
County Attorney,
Red Lodge, Montana.
Dear Sir:I have your letter of June 24th, 1908, in which you enclose a copy
of your letter of· June 5th. The questions by you submitted are sufficiently stated in the opinion following:
In 1895 the county commissioners of your county laid out and
established a public highway from Joliet to Rockvale. All the provisionsof the statute at that time being complied with. The land over which
this road was laid out was paid for in so far as it was owned by
private persons, and in some places where it ran across Indian alotments,
which alotments afterwards reverted to the government and becameagain public lands, the road was estabUshed und'er authority of federal
statute, and immediately upon the reversion of the Indian alotments
to the government the road in its entirety became a public highway.
You state that immediately after the land was relinquished by theIndians to the government ·some persons settled upon this Indian land.

