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Hon. John L. Slattery, 
County Attorney, 

Glasgow, Montana. 
Dear Sir:-

Helena, MOLtaua, June 17, 1908. 

I am in receipt of your favor of June 9ta, submitting the, proposition: 
Has the board of county commissioners authority to establish 

a voting precinct without a petition having been previously 
filed therefor? 

Under the provisions of Sections 1240, 1241 and 1242, and Sub­
ddvision LIT of Section 4230 of the Political Code, the board of com­
missioners has authority "at a regular se£sion next preceding a g~meral 
or special election" to create new or change the boundaries of established 
,precincts, without any petition having -been filed therefor. This is a 
ddrect power and authority that is given to the -board. A~ter this has 
been done the board may then at any time ehang-e the boundaries of 
any precinct prior to the first day of registration and subject to the 
'restriction contained in the latter part of said iSection 1242 respecting 
the numlber of voters. But this change should be made upon petition 
filed, and while the board may have the power to make a ehange in 
the boundaries of a precinct established at a regular meeting, without 
petition having been filed therefor, yet the statute says that the ehange 
may be made on "petition," etc. It is therefore advisable that the 
petition be first filed. 

Very truly yours, 
ALBERT J. GALEN, 

Attorney General. 

Reform School, Expenses of Returning Paroled Children. 

Children paroled from the reform school should be returne'd to 
the residence of their parents or guardian, when such residence 
is in Montana ~!ld the expense of returning them is a proper 
charge against the connty from which the child was committed 
to the school. 

Helena, :\iontana, June 17, 1908. 
Rev. D. B. Price, 

Director Montana State Reform School. 
Miles City, Montana. 

Dear Sir:-
Your letter of, the 15th inst. received, in which you ask for an 

OJ)inion iu~n, the following question: 
Are the provisio~s of Section 3089, Penal Code, mandatory under 

the following circumstances. The audi,tor of Cascade county refused 
to allow a bill for the expense of returning a boy who was committed 
to the reform school from that county, such refusal being based upon 
the ground that the boy has no parent or guardian in Cascade county. 

cu1046
Text Box



OPINIONS OF ATTORNEY GENERAL. 293 

Also the auditor of Silver Bow county refused to allow a bill for the 
expense incurred in returning a boy committed from Silver Bow county, 
upon the ground that the mother of such boy does not want the boy 
In Butte. 

The latter part of said Section 3089 reads as follows: 
"Proyided that the expense of committing such boy or girl 

to the said reform school, of (or?) or the returning of him 
or her to his or her parents or guardian, after his or her release 
therefrom, shall be at the expense of the county from which 
such boy or girl is committed." 

It is apparent from the language of this section that it was the 
Intention of the legislature to make the county from which the boy 
or girl was committed liable for the expense of returning such boy 
or girl to his or her parent or guardian. 'The law does n~t say that 
the parent or guardian must be residing in the county froin which the 
boy was committed at the time the child is returl}ed to them. Therefore, 
It would appear that in the case of the boy committed from Cascade 
county that the county would be liable for the expense of returning 
such boy to his guardian or parent: provided that he has a par€nt or 
guardian residing in any connty in the state of Montana. If his parent 
or guardian is residing without the state of Montana, we are of the 
opinion that the reform school in paroling the boy would have no 
authority to send him to .such parent or guardian, for the reason that 
under Section 3093 it is the duty of the director of the reform school 
to recall any paroled boy or girl who may ·not be conducting himself 
or herself properly. Therefore th€ director should- not allow the boy 

- or girl to go outside of the jurisdiction in which the process of the 
state extends. 

You are therefore advised in relation to th€ boy from Cascade 
county that if he has a parent or guardian residing anywhere within 
the s-tate of Montana, that the boy upon being paroled 'should be 
returned to such parent or guardian, and the bill for the expense of 
returning blm presented to Cascade connty, as the law is mandatory 
and says that such expense shall be paid by the county from which he 
was committed. Of course, if the boy has no parent or guardian 
residing anywhere within the state, th€n you would have no authority 
to send him to any particular county, as the law does not say that be 
must be returned to the county from which he was cOID!mitted, but 
must be returned to his ·parent or guardian. 

As to the boy committed from Silver Bow county, it appears from 
your letter that his mother is now residing in Silver Bow county. 
Therefore, you are advised that under the statute the boy should be 
returned to said county and the bill presented to s'aid county for the 
expense of so returning him, and it is mandatory upon the county to 
pay such bill. The fact that his mother does not wish him to return 
to said county would make no difference, for she is his parent, and 
therefore, in the absence or death of the father, his legal guardian, 
unless for some reason a guardian has been appointed by the court. 
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As such parent she is entitled to the ,custody of the child and to its 
servi<!es and earnings during minority, and also liable for its suppOrt 
and education during such period Therefore said Section 3089 clearly 
implies that he should be returned to such parent or guardian when 
'released from the school. Of course, if the county refuses to pay the 
bill for the expense incurred in returning the boy, then you would be 
compelled to institute action against the county to determine its liability 
for such expenses. 

Very truly yours, 
ALBERT J. GALEN, 

Attorney General. 

Costs in Contempt Proceedings. Witness Fees and Mileage. 
By Whom Borne in Contempt Proceedings. Contempt Proceed­
ings, Taxing of Costs In. 

The per diem and mileage of witnesses subpoenaed in a con­
tempt proceeding arising out of a civil action are properly 
chargeable to ,the unsuccessful party therein. 

Hon. A. P. Heywood, 
County Attorney, 

Helena, Montana. 
Dear Sir:-

Helena. Montana, June 19, 1908. 

I have you letter of .June 13th, requesting an opinion of this office 
upon the following question: 

"Are :witness fees and mileage, and the IIl!ileage of a sheriff 
in serving subpoenas, proper charges against the county in a 
proceed1ng whe~e the defendant was cited to show cause why 
he should not be punished for disobeying an injun<!tion." 

The action is in the nature of a special proceeding brought for the 
purpOse of adjusting civil rights, and it would seem that the costs of 
witness fees and mileage, both for witnesses and for the sheriff in 
serving subpoenas, are properly chargeable to the parties causing the 
suJbpOenas to be issued. Application for the citation was made by one 
of the parties to a civil action in which an injunction was issued, and 
neither the county nor any officer of the county, in his official capadty, 
was a party to the proceeding. It is true that if the injunction order 
of the court was treated contemptuously by the person to whom it 
was directed the state would be interested in the matter to tbe extent 
of preserving the dignity of its courts. 

The authorities make a distinction between civil and criminal con­
tempt. Civil contempt being defined as a remedial proceeding for the 
benefit of some party in a previous civil case. Criminal contempt is 
defined as being a wilfull violation of some rule or order of the court, 
which pro<!eeding is in its nature punitive, and in which the court or 
the state is the moving party. See 9 Cyc. 34, where the distinction 
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