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be made at the expense of the company so that no delay or damage may 
result in the construction of the highway. 

In the above I am assuming that the railroad has b'een constructed 
over public lands prior to the laying out or construction of the highway. 
If the public highway is already established before the construction 
of the line of railway or canal crossing it, the rule is different. In that 
event th'e company would have to, at its own expense, put the road 
in as good condition as it was before and so maintain it. 

Se'e Am. Digest, Cent. Ed., Vol. 41, Secs. 284 to 290, and cases 
there cited. 

Yours very truly, 
ALBERT J. GALEN, 

Attorney General. 

Criminal Law. Sodomy. Buggery. Infamous Crime. 

The infamous crime against nature may be committed by 
insertion in any opening of the body except sexual parts. 

Hon. James E. Murray. 
County Attorney, 

Butte Montana. 
Dear 8Ir:-

Helena, Montana, April 29, 1908. 

I am in receipt of your l:etter of the 25th inst., submitting a propo­
sition substanti'ally as follows: 

"A. carnally abuses a boy by taking his private parts In 
his mouth; is A. guilty of 'the infamous crime against nature?'" 

This i's a question that has not been discussed at any great length 
for the reason, as stated by the supreme court of Wisconsin, courts 
refuse "to soil the pages of our reports with lengthened discussion of 
the loathsome subject." 

Section 496 of th'e Montana Penal Code provides: 
"Every person who is guilty of the infamous crime against 

nature, committed with mankind or with any animal, is punish· 
able," etc. 

No attempt is made by this statute to define "infamous crime 
against nature." The statute st.udiously avoids the use of the terms 
"sodomy" or "buggery," both of which terms had well defin'ed meanings 
at common law,. The statute is therefore broader in its meaning than 
either of these terms, an<l. by using only general terms the legislature 
has left the courts free to determine what is included within the meaning 
of the phrasB "infamous crime against nature." 

Section.47 of the Penal Code of Illinois provides: 
"The infamous crime against nature, either with man or 

beast, shall subject the offender to be punished," etc. 
Under this statute th'e supreme court of Illinois has repeatedly 

sustained convictions under facts similar to those above stated, and 
while the court makes reference to Section 336 of the Illinois Penal 

cu1046
Text Box



OPINIONS OF ATTORNEY GENERAL. 26& 

Cod-e, which provides;' "Every person convicted of the crime of 
$ 0 0 sodomy or other crime against nature." yet the decision 
of the court is based upon the provisions of said Section 47 arill this 
latter section.is only referred to in an explanatory manner. 

Houselman vs. People (Ill.) , 48 N. E. 304. 
Kelly vs. People 61 N. E. 323 (Ill.), 425; 85 Am. State 

Reps. 323. 
In the state of Wisconsin the legisJoature by the provisions of Sections 

4591 and 4591a, Revised Statutes of 1898, gives to the phrase "infamous 
crime against nature," the same construction as the Illinois supreme 
court, and the supreme court of Wisconsin sustained a conviction 
under a state of facts similar to that above stated. 

Means vs. State (Wis.) 104 N. W. 815. 
In the state of Iowa the legislature has amended the common law 

meaning of sodomy to include acts similar to those above stated. 
Chapter 148, 29th general assembly of Iowa, 1902, provides; 
• "Whoever shall have carnal copulation in any opening of 

the body except sexual parts with another human being, or 
shall have carnal copulation with a beast, shall be deemed 
guilty of sodomy." 

Under this statute the supreme court of Iowa sustained a conviction 
on a state of facts similar to that we are here consid·ering. 

State vs. McGunder, 101 N. W. (Iowa) 646. 
The Massachusetts statute provides; 

"Whoever commits an unnatural and lascivious act with 
another person shall be punished," etc. 

Chap. 436, Acts of Mass., 1887. 
Under this statute th'e supreme court sustained a conviction on 

a similar state of facts. 
Commonwealth vs. Dill, 36 N. E. 472. 

In State vs. McGunder, supra the supreme court quOtes with 
approval from this Massachusetts case and from the Illinois cases 
above cited. 

In Prindle vs. State (Tex:. Crim. App.) 21 S. W. 360, the supreme 
>court appears to hold to a contrary view, but on examination of the 
statute of that state we find that the legislature has given to the phrase, 
"infamous crime against nature," the same meaning as is given at 
common law to 'Sodomy. 

In People vs. Boyle (Cal.) 48 Pac. 800, the Oalifornia supreme court 
appears to have followed the Texas decision, but without any 'discussion 
and without any attempt to distinguish between the statutes although 
they are widely different. 

While our own supreme COl1rt has never passed upon a similar 
question, we .believe the weight of reasoning is that of the Illinois line 
of decisions, and that our supreme court will give to the s·tatute the 
construction placed upon a similar statute by the supreme court of 
illinois and will sustain a conviction. 

If in your opinion you ha.ve sufficient evidence to establish the 
facts beyond a reasonable doubt, we believe it advisable to prosecute 
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this case so that in the event that such statute is not bro·ad enough to 
cover this subject, it can be amended at the next session of the 
legislature, unless you believe the accused is insane or that the public 
welfare will be best subsel'ved by adopting some other course. 

Yours very truly, 
ALBERT J. GALEN, 

Attorney General. 

State Board of Examiners, Helena, Montana. May 1st, 1908. 
State Prison. ~xpenses of Trial of Convicts, Payment of Claims 
For. 

Under the provisions of Sec. 226 of the Penal Code, the ex­
pense of the trial of prisoners confined in the state prison, for 
crimes by them committed subsequent to their committment, 
must be paid by the state from the money appropriated for the 
support of the state prison, and where a claim is presented to the 
state accruing prior to the time of the passage of the law pro­
viding for the existing appropriations for the maintenance of the 
penitentiary, same must be referred to the legislative assembly 
by the board of examiners for a special appropriation. 

State Board of Examiners, 
Helena, Montana. 

Gentle:nen: 

Helena. :'dont., :'day 1st, 1908. 

Pursuant to your request for an opInIOn from this office respecting 
the payment of certain claims against the state made by Powell county 
which have been presented to the state board of prison commissioners· 
and to you, for allowance and payment as proper and, legal charges 
against the state, you are advised with respect thereto as follows: 

The claim of said county for expenses incurred in the trial of the 
case entitled in re Michael Mahakus, and also the claim in the case 
entitled in re Charles Rehret, being each for. expenses incurred by 
said county since the 28th day of February, 1907, you are advised that 
they should be allowed and paid from the money appropriated and 
available for the 'Sup,port and maintenance of the staee prison for the 
years 1907·08. The claims are regular in krm and seem to be entirely 
in conformity with the prJ)visions of Section 226 of the Penal Code. As 
to the claim of sain county heretofore filed and presented on the 9th 
day of February, 1905, and which appears to have been by the board 
of examiners approved on that date, it appearing that said claim was 
referred to the legislative assembly for deficiency appropriation, the 
maintenance appropriation then existing not being sufficient to permit 
of the payment of said claim, and the legislative assembly 'having failed 
to make such deficiency appropriation so that the claim might be paid, 
you are advised that this claim will have to be again presented to the 

cu1046
Text Box




