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"aiding" on the part of the physician were such as to come within the
meaning of said section 1225 of the Penal Code, then he is guilty of a
misdemeanor. But the particular facts of the case, of course, must
govern; and not having the evidence before us, we can only point out the
law and refer the matter to the county attorney for such proceedings as
he may deem advisable, after inquiry as to the evidence obtainable.
Very truly yours,
ALBERT J. GALEN,
Attorney General.

Steamboat, Situs for Taxation. Taxation, Situs Of for Steamboat.
The situs of taxation of a steamboat is in the county where
the property is usually kept.
Helena, Montana, April 25, 1908.
Henry Griesbach,
County Assessor.
Fort Benton, Montana.
Dear Sir:I have your letter of April 18th, in which you submit for the
opinion of this office the following question:
Is a steamboat owned by a resident of Chouteau County, having
been in the county since the middle of August, 1907, subject for taxation
in Chouteau County?
Sections 3670 and 3671, Political Code, provide what property is
'exempt from taxation in this state. The property in question here is
not exempt by these sections. Section 37] 5 expressly provides that
"steamboats, vessels and other water craft, must be listed and assessed
in the county
.... *
where such property is usually kept."
It is therefore my opinion that the property is subject to taxation
in Chouteau County.
Yours very truly,
ALBERT J. GALEN,
Attorney General.
H~m.

Railroads Crossed by Public Highways, Expense of Construction and Maintenance of Crossing, By Whow Borne. Highways
Crossing Railroads, Expense of Construction and Maintenance
of Crossing, by Whom Borne.
The county must bear the expense of the construction and
maintenance of highways crossing railroads. It is the duty of
the railroad companies to prepare the track at the point of
crossing so that no delay or damage will result to the constructing of the highway.
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Where a highway is already in existence it is the duty of the
railway company, at its own expense, to install and maintain
the crossing in as good condition as the highway was previously
at that point.
Helena, Montana, April 27, 1908.
Hon. W. T. McKeown,
County Attorney,
Kalispell, Montana.
Dear Sir:I am in receipt of your favor of April 15th, requesting an opinion
of this office upon the following question:
"A county road or public highway is already established
by the board of county commissioners or a court of competent
jurisdiction. or It has become such by us'age according to law,
or it is being opened and laid out by such county board,
for public use as a county road or highway. does the county
or the railway company, in the state of Montana, defray. the
expenses of putting in and maintaining such county road Or
public highway crossing over or across any such railroad In
this sta.te?"
Section 71, Chapter XLIV, Laws 1903, is, as you suggest, the
only statute governing the ma:tter. J give you my interpretation of
that Iaw. Section 2477, Revised Statutes of the United .states, provides
that "the right of way for the construction of highways over public
lands not reserved for public Ilse is hereby granted."
See also Revised Statutes U. S., Sec. 2288.
The legislature of this state in enacting the s'ection above referred
to endeavored to supplement the law of congress and by special
enactment to expedite construction' of roads over public lands where
the public lands vi'ere traversed also by the line of some railroad
or canal, requiring the owner of such railroad Or canal at his own
expense to put in readiness that portion of hts line of railroad or canal
where the road will cross, so that the construction of the highway will
not be delayed or rendered Impractica!Jle. Section 71, supra, requires
the owner of such railroad or canal to "so prepare their roads. canals
or ditches that a public highway may cross the same without damage
or delay." This section is not in my opinion broad enough to impose
upon a railway company the burden of constructing and maintaining
at Its own expense the crossings and approaches to its tracks or right
of. way. The only preparation in the case of a railroad would be to
bring the level of the road at the crossing up to the top of th'e rails.
If, however, the crossings were at a point where a cut or fill had to
be made in the highway to reach the grade of the rails, this work, I
think, would be properly tione at the expense of the county and that
the cost could not properly be charged to the railway company. The
railway company is liable for its pro rata share of the taxes from
which the fund for the construction of highways is taken. The only
requirement that the statute does or can impose is that such preparation

264

OPINIONS OF ATTORNEY GENERAL.

be made at the expense of the company so that no delay or damage may
result in the construction of the highway.
In the above I am assuming that the railroad has b'een constructed
over public lands prior to the laying out or construction of the highway.
If the public highway is already established before the construction
of the line of railway or canal crossing it, the rule is different. In that
event th'e company would have to, at its own expense, put the road
in as good condition as it was before and so maintain it.
Se'e Am. Digest, Cent. Ed., Vol. 41, Secs. 284 to 290, and cases
there cited.
Yours very truly,
ALBERT J. GALEN,
Attorney General.

Criminal Law.

Sodomy.
Buggery.
Infamous Crime.
The infamous crime against nature may be committed by
insertion in any opening of the body except sexual parts.
Helena, Montana, April 29, 1908.
Hon. James E. Murray.
County Attorney,
Butte Montana.
Dear 8Ir:I am in receipt of your l:etter of the 25th inst., submitting a proposition substanti'ally as follows:
"A. carnally abuses a boy by taking his private parts In
his mouth; is A. guilty of 'the infamous crime against nature?'"
This i's a question that has not been discussed at any great length
for the reason, as stated by the supreme court of Wisconsin, courts
refuse "to soil the pages of our reports with lengthened discussion of
the loathsome subject."
Section 496 of th'e Montana Penal Code provides:
"Every person who is guilty of the infamous crime against
nature, committed with mankind or with any animal, is punish·
able," etc.
No attempt is made by this statute to define "infamous crime
against nature." The statute st.udiously avoids the use of the terms
"sodomy" or "buggery," both of which terms had well defin'ed meanings
at common law,. The statute is therefore broader in its meaning than
either of these terms, an<l. by using only general terms the legislature
has left the courts free to determine what is included within the meaning
of the phrasB "infamous crime against nature."
Section.47 of the Penal Code of Illinois provides:
"The infamous crime against nature, either with man or
beast, shall subject the offender to be punished," etc.
Under this statute th'e supreme court of Illinois has repeatedly
sustained convictions under facts similar to those above stated, and
while the court makes reference to Section 336 of the Illinois Penal

