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to the ('ompany: the amount of license paid was 'Submitted to the judgment
of the county authorities. I am still of the opinion that this law will
be hell! unconstitutional:
First: Because it is a revenue measure originating in the Senate.
Second: Because under the Federal decisions it is an unjust discrinoil·ation.
But the question of refunding the $150.00 which you have already
tr,am-mitted t;) the state is one which must be left to your judgment and
that of the commisslioners, for there may be circumstanc'es attending this
mattl'r such as defective protest, or delay in brfnging suit, that in your
judgment w()uld justify withh()lding this money until the company had
litigated the matter in court. The only case we have been able to find
bearing upon the statute of limitations in actions of this kind is Centennial Eureka Mining Company vs. Juab County, 62 Pac. (Utah) 1024,
wh'ere the supreme court of Utah held that the provision of their code
similar to our Section 518 Code Civil Procedure applied.
If the county refunds these taxes to the company it can submit it3
claim to the state board of examiners who will transmit it to the legislahu'e for action with reference to making ·an appropriation, for it will
require an act of the ,legislature before the state treasurer will be
aut he; ized to refund the money to the county.
Very truly yours,
ALBERT J. GALIDN,
Attorney General.

Eight Hour Law, Application Of. Public Officers, Not Under.
The eight hour law has no application to public officials except
as is specifically named in the law; that is,,·stat c prison guards.
Helena, Montana, March 18, 1908.
Han. Frank P. Whicher,
County Attorney,
Red Lodge, Montana.
Dear Sir:I am in receipt of your letter of the 17th inst., in which you submit
for the consideration of this office the question as to whether the provisions of Chapter 50, Laws of 1!l07, prescribing eight hours as a day',s
work "on all works or undertakings carried on or aided by any municipal,
county or state government," etc., appli'es to salaried officers of a city,
county or state who are under official pond and have filed their usual
oath of offic'e, etc?
This same question was heretofore considered ,at length by this office
in an opinion given to th'e Hon. board of state prison commissioners under
date, May 28th, 1906, which you will find reported in Attorney General's
Opinions, 1905-06 at page 342. The conclusion there reached was that
the eight hour law had no ,application to a public official. This we still
believe to be the law, and think, therefore, that you are correct in your
holding that the law does not apply to public officials in the discha:rge of

OPINIONS OF ATTORNEY GENERAL.

249

their ,duties. It may be well to here note that the eight hour law is
made applicable to prison guards employed in or about the state prison
by Chapter 195" Laws 1907, but this act has' no relation to any other
officials ex;cept those named therein. The eight hour law was atso held
constitutional in State vs. Livingston ,Concrete Building and Manufacturing Co. 87 Pac. 980.
Very truly yours,
AUB1!JRT J. GALEN,
Attorney General.

Right of Way Required by Government Irrigation Project.
The state boar-d of land! ·commissioners has the power to' and
is required to grant right of way over state lands for canals and
ditches projected by the national government. No compensation
is necessary or required in return for the grant of such right
of way.
Helena, Montana,March 20, 1908.
Hon. John P. S,chmit,
Register State Land Office,
Helena, Montana.
Dear Sir:I have your favor of M,arch 17, 1908, wherein you ask my opinion
as to whether th'e state board of land commissioners may grant, without
receiving pay therefor, a certain right of way for an irrigating canal projected by the United States Government over two school sections owned
by'the State of Montana.
;, Chap 53 of the Session Lawil Df the State of Montana, 1905, provides
expressly your authority for granting the Government a right of way
in cases of this kind; in fact the second section of said act. in terms,
grants to the United States the right of way, and' provides the only
action necessary on the part of the government to take advantage of this
grant is to, file with y.our ,bo,ard a map descriptive of the right of way
propOsed to be taken. This has been done in the case under consideration 'now, and upon tlie filing of these maps in your office the matter
will he closed.
However, I think it well for the board to note the action taken by
approprIate minute entry in your journal.
I herewith return all papers by you submitted.
Very truly yours,
AlJBERT J. GALEN,
Attol'lley General.

