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I'tJ is true that sections 3230 to 3236 of the Political Code relating 
to fire departments uses the phrase "unincorporated cIty, town or 
village," but Chapter 71, Laws of 1905, relating to licenses, uses the 
~rase, "cities, towns, villages or camps where the population is less 
than one hundred," but such places are not municipal corporations, 
hence are not towns or cities within the meaning of sald section 4710 
of the Political Code. Unless. therefore, the places to which you refer 
-are incorporated cities or town::; as defined in said s~t1on 4710 of 
the Political Code, they come within the meaning of Chapter 39, Laws 
of 1905. 

A license is not a contract between the state and the person 
licensed, but is merely a permit to do something WhICh without it 
would be unlawful. They form a portion of the internal police sy;stem 
of the state, are issued in the exercise of its police !>Ower and are 
subject to the discretion of the state government, which may mod1fy, 
.revoke, or continue them as it may deem fit: 

See 17 Enc. of Law, 2nd Ed. 230. 
Therefore, it would be improper for your county to Issue licenses 

for the conduct of retail liquor dealers' businesses on the line of any 
railroad grade in course of construction or on which track is being laid, 
for the legislative will is supreme with respect to such police regula­
tion, and it is not for us to enquire into the equity of the law, but 
merely to construe and apply it as we find it. 

Persons applying for licenses or making investments in saloon 
-property must do so with full knowlerlge of the law as it ex:j,sts, and 
of the right of the legislature to modify or change it at wlll. 

Respectfully submitted, 
ALBIDRT J. GALEN, 

Attorney General. 

Taxation, Personal Property Tax. Real Estate, Interest In, 
Taxation Of. Statute of Limitations. Board of County Com­
missioners, Powers Of. Poor Farm, S.ale Of. 

1. Proceedings to collect personal property tax are barred 
.a·fter two years. Lien for tcixes does not attach to after acquired 
-property. 

2. Whatever interest a person has in land, whether of title 
-or right of possession, may be taxed. 

3. The Board of County Commissioners has the power to 
sell the Coun ty Poor Farm and to invest the proceeds in the 
-erection of a hospital for the care· of the poor. 

Hon. Sharpless Walker, 
County Attorney, 

Miles City, Mont. 
Dear Sir:-

Helena, Mont .. February 2, 1907. 

I am in receipt of your letter of January 1Gth, in which you request 

cu1046
Text Box



24 OPINIONS OF ATTORNEY GENERAL. 

official opinion of this office upon certain propositions of law state<f 
therein, to-wit: 

"1. A, in 1903, ~,ras running a band of sbeep for parties 
in St. Paul and liste-d the stock for taxation in his own name, 
the levy being, approximately, $100.00. Duriug that year the 
owner sold the sheep and the taxes were never paid. A, in 
February, 1906, bought land wbich was free from incumbrance, 
giving as the purchase price a mortgage for $1000.00. In 
August, 1906, A's sons paid $200.00 on the mortgage. In 
October, A conveys his interest to his wife, which conveyance 
was, of course!" subject to the mortgage. In December, 1906, 
the county trea'surer advertised the land for sale fOir the taxes 
assessed on personal property to A in 1903 as above mentioned. 
Can the county trear,urer at ilhis time make a legal sale of 
sa:id land for' sa,id taxes? 

"2. A buys land from the Northern Pacillc Railroad Oom­
pany under the usual contl'act of sale. In 1906 he refused to 
list any personal property in the ·county and tLe assessor listed: 
sheep belonging to A on which the assessment Is about $200.00. 
The railroad land has been advertised for sale by the county 
treasurer for the said ta.x. Can said land b", sold for taxes 
on property of the vendee other than the land itself or the 
improvements thereon? 

"3. The connty commi,ssioners desire to sell the county 
poor farm fOlr whi·ch there seems to be no u"e. and purchase 
land and bulld and equip a county hospital, for which th'ere 
seems to be urgent necessity. Is it within the scope of the 
duties and powers of the board to make these trans-aCtions 
in behalf of the county, tbey not incurring an indebtedness in 
excess of ten thousand dollars?" 

These questions will be considered in the order vresented. 
1. Proceedings for the collection of the tax mentIoned in your 

first enquiry are now barred by the statute of i1mitations. Furthermore, 
the lien for personal property tax does not attach to after acquired rear 
estate. 

Letter to Hon. T. J. Porter, March 4, 1905, Opinions of 
Att'y. Gen'I., 1905-06, p. 46. 

People. v. Kohl, 10 Ca.1. 127. 
2. By the provisions of Ali;. 12 of the State Constitution, all' 

property not exempt must be assessed for the purposes of taxation. 
Sub-Div. I, Sec. 3680, Pol. Code, defines real estate as including, 

1. The possession of, claim to, ownership of, or right to, 
the possession of lands." 

And by the provisions of sub-div. 1, section 3701, Pol. Code, the 
assessor must require a statement from each person wnlch shall sep­
arately show: 

1. All property belonging to, claimed by, or In the posses­
sion or nnder tbe control or management of sucn person." 
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Under these statutory provisions it seems almost any claim to. 
or interest in land or to the right of possession thereof. may be 
assessed and taxed as real estate, and by the provisions of section 3828, 
Pol. Code, "Every tax due upon personal property is a lien upon the 
real property of the owner thereof from and after twelve o'clock M. 
on the first Monday in March of each year." Hence, whatever interest 
A had in this land at twelve o'clock M. on the first Monday in March, 
1906, may be taxed, and such interest is subject to the lIen for personal 
property tax as provided in said section 3828, and it may be sold in 
satisfaction of such personal property tax. 

In Baltimore Shipbuilding and Dry Dock Company v. Baltimore, 
195 U. S. 375; it is held that the state may tax: different estates in 
land to the different parties thereto and sell only the interest of the 
party makJing default, and in Central Pacigc R. R. Co. v. Nevada, 162 
U. S. 512; it is held that the possessory claim to land is a proper 
subject for assessment and tax:ation. 

3. By the provisions of sub-d1v. 5, Sec. 4230, Pol. Code, the Board 
of County Commissioners has power: 

"To provide for the care and maintenance 0 fthe indigent 
sick, or the otherwise dependent poor of the county." 

And sub-div. 6: 
"To provide a farm for the support of the poor, etc." 

Under these provisions of the statute it is within the power and 
is also the duty of the County Commissioners to provide for the care 
and maintenance of the indigent sick and poor of the county, but the 
method .of so doing is left largely to the discretion of the Board. Under 
the prov1sions of sub-d1v. 10, Sec. 4230, Pol. Code, the county commis­
sioners are given autholrity to sell any real or personal property 
which belongs to the county. 

It is my opinion, therefore. that the board has the authority to 
sell the county poor farm and to provide for the care and maintenance 
of the indigent sick 'and depend'ent poor of the county in such other 
manner as may seem to the best interests of the county, and may. 
therefore, erect and maintain a hospital for that purpose. The bOlllrd, 
however, cannot lise the proceeds received from the sale of the poor 
farm for any other purpose than in prov1ding for the care of the poor 
and indigent sick; that is, they cannot legally divert the money from 
the poor fund. 

This matter is discussed to some extent in opinion of this office 
to Hon: R. N. Hawkins, Chairman, dated April 26, 1905, Opinions of 
Atty. Gen'l., 1905-06, p. 233. The board, however, does not have authority 
to erected and maintain a "detention" hospital. 

Yegen v. Board of Commissioners, 85·Pac. '740. 
Very truly yours, 

ALBERT J. GALEN, 
Attorney General. 




