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construed as a remedial statute, and does not of itself establish
traveled roads used by the public as highways. Roads may
become public highways through use by the public during the
period required by the statute of limitations.
Helena, Montana, Jan 28, 1908.
.1. W. Speer, Esq.,

County Attorney,
Great Falls, Mont.
Dear Sir:I have you .letter of Jan. 22nd, 1908, making inquiry as to whether
a certain traveled road in Cascade- :County can now be declared a public
-highway by the board of county commissioners.
From your statement of the facts, together with the 'enclosed letter
from W. A. Conklin, it seems clear that the road, if at present a public
highway, is 'Such only by presoription and continuous user.
Section 2600 of the Pol. Code of the State of Montana has been construed in the case of The State of Montana vs. Auchard, 22 Mont. page
14, in which the court says that the statute must "b'e interpreted as a
remedial statute, curing irregularities, but not supplying jurisdiction,
where none was acquired, in the creation of the roads, and as recognizing
the existence of highways by prescription when they had b'een used or
traveled by the people generally for the period named in the statutes
of limitations. tit is also doubtless true that if the road had been used
and traveled by 'the public generally as a highway, and is treated and
kept in repair as such by the local authorities whose duty it is to open
and keep in repair public roads, proof of these facts "furnishes a legal
presumption, liable to be rebutted, that such road is a public highway.' ..
This opinion is approved in 25 Mont. 427. After reading this deCision
it 'is my opinion that the action of the board of county commissioners
in declaring the road to be a public highwaY,and so recording it, would
not in any way .improve the rights of the public. I would advise that ,you
'bring some action whereby the status of the road would be judiciaJly
determined; either by charging the owners of the fences wit~ obstructing
a public highway, or by 'SOme other action whereby the 'court could
determine upon all the evidences whether or not the road is a public
highway. The board of county commissioners may d'ecl-are the road
to be a public highway. However, as I have stated, that would not
help matters any.
Very truly yours,
A:UBERT J. GMJEN,
Attorney General.

Licenses, Re~ail Liquor at Railroad Camps. Liquor Licenses
Prohibited Along Railroad Where Track Is .Being Laid.
A town which does not contain a population of thirty or more
persons who have resided therein for six months does not
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cOime within the exception stated in the second paragraph of
Section 717 of the Penal Code, and no person can be legally
licensed to engage m the liquor traffic in such town.
Helena, Montana, Jan. 30, 1908.
Hon. Roy E. Ayres,
County Attorney,
Lewistown, Montana.
Dear Sir:I am in receipt of your favor of the 9th inst., in which you submit
for the eonsideration of this office the following question:
"Do the pt'ovisions of Cha.p. 65, S'ession Laws of 1907, whieh
prohibits the sale of intoxicating liquors within five miles of cer·
t,ain works, mean that no ,saloon can be established within a
platted town which is within five miles of some works enum·
erated In Chap. 65 but which said town is not of th'e .population,
,and not of the age, as is required under Chap. 65?"
Section 717 of the Penal Code. as ainended by said Chap. 65, Laws
1907, contains in the first paragraph thereof a complete and sweeping
prohibition against trafficing in intoxicating liquors within five miles of
certain works, among which are railroad .grades "or any railroad grade
upon which track is being laid or within ftve miles of ·any
,..
,..
..
mine," etc.
The second paragraph of this section enumerates two exceptions,
and provides that the act shall not apply to cities or towns, and the word
"town" or "city" is defined as being a place having "not less than thirty
persons over the 'age of twenty-one years residing w.ithin the territory
not exceeding one mile square" exclusive of persons engaged in any
of th'e ·business or on any of the works enumerated in the first paragraph
of the 'section, or who have not resided in such places for six months.
The second exception 'excludes from the provisions of the act "p'ersons previously engaged in selling intOXicating liquors at a fixed place
of business established six months prior to the beginning of the work."
etc. Th'ese are the only exceptions which are made to the prohibitions
contained in the first paragraph of the section and we cannot add any
others thereto. The question propounded by you must therefore be
answered .in th'e affirmative; that is, that the .provisions of said Chap. 65
do apply to all towns within the five miles limit as named in the first
paragraph of the section, which towns are not of the age or do not
contain a population sufficient to bring them within the 'exception named
in the second paragr.aph.
Of .course, a person charged with selling liquor in such places
might justify under the second exception; that is, that he had been
engaged in the liquor traffic at a fixed place of business for six months
"prior to the beginning of work in or upon the erection or construction
or operation of any of the things enumerated in" the said chapter. This
same section has been heretofore considered by this office and the same
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conclusions reached in an opinion given to the county attorn'ey of Missoula
County, on November 2, 1907.
Very truly yours,
.AlJBERT J. GALEN,
Attorney General.

Municipal Corporations.
Towns, Incorporation Of.
Elections to Incorporate Towns. Tie Vote.
Where an election held for the purpose of incorporating a
towri results in a tie vote the board of county commis'sioners
has no authority to call another election except upon the filing
of a new petition.
Helena, Montana, Jan. 30, 1908.
Hon. John L. Slattery,
County Attorney,
Glasgow,' Montana.
Dear Sir:I am in receipt of your letter of the 21st. inst., in which you submit
for the consideration of this office the proPosition,
"Where an election held for the purpose of incorporating a
municipal corporation results in a tie vote, have the county commissioners the authority to call another election on a petetion
filed pursuant to Sec. 4720 Pol. 'Code?"
,
At an election of this kind the real question submitted to the
electors is "Shall the "town be incorporated?" though the form of the
ballots used is "For Incorporation," and "Against Incorporation." In order
to carry the proposition a' majority or plurality of the votes must be cast
in favor of incorporating (Sec. 1178 Pol Code.) and if the election res.uIts
in a tie vote the former conditions prevaiI and the proposition to incorporate is defeated as effectually as though ·a majority or plurality vote
had been cast against it. Hence the election provided for in said Section 4720, Pol. Code, ha·s been held and the petition filed in' accordance
with said section has b'ecome functus officia. It is fundamental that the
board of ,county commissioners has no power except what is given by
statute, and this statute does not confer upon the board the authority
to call another election on the same petition where the first 'elecion has
resulted in a tie vote. Had there been no election held by reason of
some occurrence 'which prevented it after the call had been made, then
th'e board would probably have the author.ity to call an election. But in
this case the election was actuaJly held, and by reason of the fact that the
legislature did not confer upon th'e board the authority to call another
election in case of a tie vote, we must presume that it was the legislative intent that such power should not be exercised by the board.
Hence we would deem it exc'eedinly dangerous lor the board to attempt
to call another electiOn without the filing of a new petition.

