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How is the county treasurer to determine the population upon which
to base the amount of such license.
We know of no provisions whereby the county treasurer is authorized
to take the census of the city or town in order to determine the population. In' our opinion he should take the last official United States
census as his basis, unless such city or town pursuant to Division 77
of Section 48(}(} of the Political Code, as amended by the laws of 1897,
page 212, "has caused the official census of such city or town to be
taken, in which event he would be authorized to use such census as his
basis for determining the amount of license to be co))~cted from persons
doing business therein.
Very truly yours,
ALBERT J. GAlJEN,
Attorney General.

Gambling Games, Accessories. Accessories to Gambling.
Patrons of card games who have no other connection therewith except a'S' players are not accessories with those who
operate, conduct, or run, etc., the "game then being played.
Helena, Montana, Oct. 1(}, 1907.
Hon. ,John W. James,
County Attorney,
Anaconda, Montana.
Dear Sir;I am in receipt of your favor of September 30th, in which you ask
the opinion of this office as to whether the provisions of
'~Chapter 115, Laws 1907, or sections 41 and 1225 of the Penal
Oode, apply to individuals who are engaged in gambling, but
who are not principal, agent or employe?"
The laws of 1907, above referred to, do not in terms prohibit gambling or the playing of games, but are directed solely against persons
who carryon, open, or cause to .be opened, or who conduct, or cause
to be conducted, or who o,perate or run, etc., as prinCipal, agent or
employee.
Section 41 and 1225 of the Penal Code above referred to cannot
be oonstrued to apply to persons who have no connection with the
games except as players. However, of course, it is possible that the
playing may be done under such circumstances as will make the players
liable as persons who c.arry on, open, or cause to be opened, or who
conduct operate or run, etc. the game then being played. But the mere
act of playing, unattended by any other circumstances or" fact, w()uld
not be sufficient to make the players liable under said section of the
Penal Oode.
12 Cyc. 448 note 78.
In State vs. Woodman, 26 Mont. 348, the Supreme Oourt in dealing
with this question stated that there was "ground for argument; that
though the section does not in terms include the patrons they might
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still be held guilty of aiding in the commission of the act declared a
misdemeanor and punished under Section 19 and 1225 of the Penal Code."
But the court did not answer the argument nor decide upon the question
of the liability of patrons of the game.
Very truly yours,
ALBERT J. GALEN,
Attorney General.

County Free High School.
High School, County.
Indebtedness, Limitation on County.
I. The Board of Trustees of a County Free High School
cannot expend more than ten thousand dollars for a single
purpose without first securing the approval of the electors of
the county therefor.
2.
The Board of Trustees of a County Free High School
cannot contract any indebtedneSS or liability in excess of the
funds then on hand or available from taxes of the current year
or from the sale of bonds.
3. Propositions for the expenditure of county money may
be submitted to the elector~ thereof at a special election.
Helena, Montana, Oct. 22, 1907.
Hon. Theodore· Lentz,
County Attorney,
Glendive, Montana.
Dear Sir:I am in receipt of your favor of the 17th Inst., giving additional
information relative to the question heretofore submitted by you to
this office, to-wit:
"May Section 13, Chap. 29, Laws of 1907, be so construed as to
permit the erection of a forty thousand dollar county free high
school building' without first obtaining the approval of a major·
ity of the electors of the county therefor?"
A contract for the erection of a county free high school building,
or for the purchase of a site therefor, is a liability against the county
and is clearly within the meaning of the provisions of Section 5, Article
13, of the State Constitution, which provides in part
"No county shall incur any indebtedness or liability for
any single purpose to an amount exceeding ten thousand dol·
lars ($10,000.00) without the approval of a majority of the electors
thereof, voting at an election to be provided by law."
Courts give to this provision of the Constitution a very strict construction, as will appear from an investigation of the following decisions.
Hefferlin vs. Commissioners, 16 Mont. 349.
Hoffman VS. Commissioners, 18 Mont. 224.
Hotchkiss VS. :\larion, et al. 12 Mont. 218.

