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order of sale on foreclosure of mortgage?" 
Section 4636, Political Code. provides that the clerk must collect 

from the plaintiff at the commencement of the action the sum of five 
dollars. Section 589, Code of Civil Procedure, deals with the subject 
of intervention, but does not specify what fees, if any, must be paid 
by the intervenor. Where one is made a party to the original action 
he must then answer or a default judgment can be taken against him 
and he is forever thereafter barred from contesting any judgment 
which may be obtained by any party to the action. And the same result 
is reached where he is subsequently brought into the case as a party 
defendant by order of the court; for in either event he must answer 
and is bound by any judgment obtained by the other parties. But 
w.here he is not made a party to the action in invitum he is not bound by 
any judgment obtained or proceedings had in the action and is fre'e to start 
an independent action. Where then by his own voluntary act he comes 
into the case and sets up his cause of action by separate pleadings 
he is in effect a plaintiff. -The general principle appears to be that 
an intervenor "assumes the position of plaintiff against those who are 
called upon to answer his complaint in. intervention and is subject 
to all the rules which regulate pleadings and practice between the 
plaintiffs and defendants in similar cases." 

17. Am. & Eng. Ene. Law, 180. 
Braithwaite v~. Akin, 3 N. D. 365. 

You are therefore advised that the clerk of the court should collect 
a fee of five dollars from the party who files a complaint in intervention. 

The subdivision of said section 4636, Political Code, which. requires 
the clerk to collect a fee of one dollar for issuing order of sale on 
.foreclosure of liens does not limit that portion of. the section to any 
particular class of liens. A mortgage is as much of a lien as is a 
mechanics lien, hence the fee should be collected by the clerk. 

Very truly yours, 
ALBERT J. GALEN, 

Attorney General. 

Corporations, Use of the Word "Trust" or "Savings" in Title. 
"Savings" and Trust," When to Be Used in the Title of Cor­
poration. 

Chapter 159, Laws 1907, prohibits the use of the words 
"Trust," "Trust Company,' "'Savings" or "Savings Bank" in any 
corporation not incorporated under Sections 590 to 61 I of the 
Civil Code. And the fact that the corporation using such 
words in its title was incorporated before the passage of said 
Chapter 159 ·does not exempt it from the operation of said law. 
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Helena, Montana, Oct. 9, 1907. 
Hon. T. E. Collins, 

State Examiner, 
Helena, Montana. 

Dear Sir:-
Your letter of September 30, received, in which you request an opinion 

upon the following statement of facts: 
The Billings Loan and Trust Company was incorporated under the 

laws of Montana in 1903 .. It was not incorporated under sections 590 
to 611, inclusive, of the Civil Code, which provides for the incorporation 
of "trust deposit and security, and savings bank corporations," but 
was incorporated unde:- the general incorporation laws of the State with 
a capital stock of $25,000.00, and its term of existence fixed at twenty 
years. Chap 150, Laws of 1907, provides that it is unlawful for any 
corporation not incorporated under the laws of Montana relating to 
"trust" deposit and security, and savings bank corporations" to use the 
words "trust", or "trust company", "savings" or "savings bank" in the 
title of its business. 

Does the fact that the Billings Loan and Trust Oompany was incor­
porated prior to the passage of said 'Chapter 159 of the laws of 1907, 
exempt such company from the provisions of "Such law, or do they 
violate such law by continuing to use the word "trust" in the title of 
their business. 

At 'the Ume the said Billings Loan and Trust Company was incor­
porated section 2 of article 15 of the State Constitution was in full 
forc'e and effect, as was also section 394 and section 550 of the Civil 
Code .. The above laws provide that every grant of 'corporate power 
i's subject to alteration, suspension or repeal, in the discretion of the 
legislative assembly. 

The Supreme Oourt of this State in Allen vs. Ajax Mining Com­
pany, 77 Pac. 47, in construing the above law said: 

"And it is likewise true that the plaintiff, Allen, when he 
subscribed for stock in this company, did SQ, charged with the 
full knowledge of the constitutional and statutory provisions then 
existing, under which the legislature might at any time alter, 
amend or repeal the provisions of the law which was made a 
part of its charter: and he must therefore be treated as having 
given his tacit consent that such change might be mad'e at 
any time as in the wisdom of the Legislature might be neces­
sary, and this as fully as if he had signified such consent by 
a writing duly subscribed by himself." 

You are therefore advised that said chapter 159, Laws 1907, in 
effect ainends the charter of said Billings Loan and Trust Company 
by prohibiting such company from using the word "trust" as a part of 
its title, and if they continue so to do it is in violation of said law. 
The word "Trust" should not be used in any of the advertising, 'signs 
or other places, as a part of the title of said company. 

Very truly yours, 
AruBERT J. GALEN, 

Attorney General. 




