120

OPINIONS OF ATTORNEY GENERAL.

Jergens vs. Hauser, 19 Mont. 184.
Opinions of Attorney General, 1905-'06, p. 165.
2. The manner of conducting elections provided fvr in sections
1960, 1961, and 1962, Political Code, is the same as for the election'
of 'Bchool trustees, 'except that no registration shall be required.
Sec. 1962, Pol. Code, as amended, Laws 1901, p. 124.
3. Under the provisions of ,sec. 11, Art. 8 of the State Constitution,
the legislature has authority to prescribe what cases of misdemeanor
may be prosecuted in the justic'e court, and what oases may be prosecuted in the district court. Section 1400 of the Penal Code, wh'ich
specifies the juriBdiction of justices' courts seems to be broad enough
to cover all misdemeanors committed eith'er by natural or artificial
persons wherein the puniBhmeint does not exceed six months lmprisonment and five hundred dollars fine, but S'ections 2570 et seq. Penal Code,
are equally as authorative 'as is Section 1400 of the same Code, and if
the two sections are read together the result would be that justice
courts have jurisdiction over all misdemeanors wherein the punishment
does not exceed five hundred dollars fine and six months imprisonment.
except misdemeanors committed by a corporation, and in the latter
case the method of procedure specifically provided for by saidl :sections'
2570, et seq .. must be followed.
,There may be some questions raised relative to the validity of the
statute' making separate provisions for the dealing with artificial persons, but these sections have never been passed upon by our Supreme
Court, and until they are held void or inoperative we ,cannot do othe,wise than to follow them. The very recent case of People vs. Palmero
Land and Water Company (Cal:) 89 Pac. 723, seems to throw some
doubt upon the validity of said sections 2570, et seq., but these sections
are still law in this' State, and their unconstitutionality, if they are
so unconstitutional, is not so apparent as to justify the holding
by this office to that effect in advance of the decision thereon by the
Supreme Court of our State.
You are therefore advis'ed that proceedingS against a corporation
for the violation of Chap. 43, Laws 1907, should be conducted in the
manner indicated by sections 2570 et seq. Penal Code.
Very truly yours,
ALBERT J. GALEN,
Attorney Gen'eral.

Assessment.
Banks, Assessment Of. Taxation of Banks.
Real estate owned by a bank should be assessed and taxed to
the corporation. AlI other property of the bank should be
assessed by considering the same in estimating the value of
the shares of stock which are assessed to the ~hareholders.
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Helena, Montana, May 27, 1907.
Hon. Harry L. Wilson
County Attorney,
Billings, Montana.
Dear Sir:I am in receipt of your letter of the 14th inst., in which you submit
the following question:
Does Section V.Chap. 190, Session Laws 1907, change the th'en
existing law as to the manner of ,assessing the property of State Banks
and T,rust Companies?
I do not understand that the late session law makes any matei"ial
change relative to the assessment of the corporations named in your
question. However, if any change is made, the l~tter law must be followed, and any attempt to distinguish between the present and former
law would be futile, By this last act of the Legislature only the real
estate is assessed to the bank, all other property is assessed by taking
it into account in estimating the value of the shares of stock. and
then assessing th'e stock to the owners. And in this it may be propel'
to refer to the decision of the Supreme ,Court in Daly Bank etc. Co.,
vs. Board of Commissioners, 33 Mont. 101, wherein th'e court held that
under Section 17, Art. 12 of the State Constitution, property that was
assessed to the bank should not be taken into account in estimating the
value of th'e .shares of stock assessed to the shareholders, for this
should be in effect double taJration.
The value of the shares of stock should the,refore be ascertained
by taking into 'account all property, solvent credits, etc. of the Bank,
except the real estate, which is assessed dh'ectly .to the corporations.
Very truly yours,
AlJBERT J. GA.11IDN,
Attorney General.

School Trustees, Nomination Of. Candidate, Failure of Clerk
to Post Name Oil.
Election .of School Trustee, Name as Candidate Not posted.
Under ~ection 1772, Political Code, as amended, the failure of
the clerk of a: school district to post the name of a candidate
for school trustee at least five claY5 hefore the election, where
such candidate has presented a certificate duly signed by the
required number of electors, does not invalidate the election of
such candidate where he receives the highest number of votes
cast.
The facts in this case are c1earfy distinguishable from the
facts in the opinion given to County Attorney Lentz on April
12, 1907, to which reference i5 hereby made.

