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Political Code. "Gnder Section 4648, when subpoenaed as a 
witness in a criminal case, they are entitled to mileage at the 
rate of ten cents a mile each way, but are entitled to no per 
diem as a witness while attending criminal trial. 

April 28, 1905. 
Hon. Charles N. Pray, County Attorney, Fort Benton, Montana. 

Dear Sir:-Your request for an opinion as to whether stock in­
spectors are entitled to per diem and mileage when attending as wit­
nesses in criminal cases rec'eived: 

Section 2973, Political Code, provides that 'stock inspectors and de­
tectives are under the exclusive control and direction of the board of 
'stock commissioners, and shall be paid for their servicas :such sums as' 
may be agreed upon by the board out of the funds provided therefor, but 
in no case must they receive any mileage. 

By this saction stock inspectors and detectives are prohibited from 
receiving any mileage while traveling in the perf(}rmance of their duties 
as inspectors or detectives. Under this s'ection they may entar into 
an agreement with the board to raceive a salary in full payment of all 
'services and traveling expenses, or th'ey could agree to receive a salary 
and their actual and necessary traveling expenses, but it is the intention 
of the law to prohibit them from receiving a uniform amount for traveling 
expenses, to be dasignated as mileage. 

However, this section does not apply to such inspectors or detec­
tives when they are not traveling in the performance of their duties as 
inspectors and detectives but are travaling and attending courts as wit­
nesses in obedienca to a subpoena. 

Section 4648, Political Code, provides that for attending in any crimi­
nal action before any court of record, refaree or officer authorized to take 
depositions or commission witnes3es shall receive a per diem of three 
dollars a day and ten cents per mile mileage, each way, in traveling to 
the places of tria'! or hearing; provided that no officer of the United 
States, the State of Montana, or of any county, incorporated City or 
town within the State of Montana 'shall recaive any per diem when testi­
fying in a criminal proceeding. 

Stock inspectors coma under this proviso. They are 'an titled to 
receive ten cents a mile each way when traveling as witnesses in a 
criminal case but are not entitlad to any per diem during the time they 
are attending such trial or hearing. 

Yours very truly, 
ALBERT J. GALEN, 

Attorney, General. 

Poll Tax, Collection Of. 

Section 3967, Political Code, in so far as it provides that the 
assessor shall colIect poII taxes is unconstitutional. The provi­
sion of that section as to what person shaII coIIect the tax do~s 
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not affect the legality of the tax. Article 16, Section 5, of the 
constitution provides that the treasurer shall be the coll~ctor of 
taxes. It is, therefore, his duty, under the constitutional provi­
sion, to take the necessary steps to collect the poll tax provided 
for in Section 3960. 

April 28, 1905. 
Hon. N. B. Smith, County Attorney, White Sulphur Springs, Montana. 

Dear Sir:-Your letter of the 20th instant, re.questing an opinion upon 
the constitutionality of Section 3967 of the Political Code, to hand. 

Under the decision of our supreme court in the case of :\lutual Life 
Insurance Company of New York v. Martien, Assessor, 71 Pac. 470, 'said 
Section 3967, in so far as it attempts to authorize the assessor to collect 
taxes is unconstitutional. However, Section 3967 is unconstitution~l 

only in so far as it names a person other than the treasurer to collect the 
tax. The poll tax provided for by Sections 3960 to 3982 is not effe"Cted 
by such decision, and is a valid tax. 

Article XVI, Section 5, of the constitution provide;;; that the treas. 
urer shall be the collector of taxes; it is, therefore, his duty alone to 
take the necessary steps to collect the poll taxes in the county in all 
cases. Where the saine are not a lien upon real property or where the 
person's name does not appear upon the as'sessment book, 'he or Ms 
deputy should summarily collect as provided by Section 3967, Political 
Code. 

The method pursued in some of the counties is for the county treas­
urer to make a written appointment of the assessor as a deputy county 
treasurer, and the assessor, as such deputy treasurer, upon collecting this 
tax gives a receipt Signed by "thH county treasurer and by himself as 
deputy treasurer; or perhaps a beUer method is for ·the county treasurer 
to appoint a special deputy for the purpose. of collecting the poll tax 
from air persons liable therefor, whose names do not appear upon the 
assessment list, as provided in Section 3967. 'fhe latter method is 
followed in several counties of the state. 

The secretary of 'state informs me that the session laws of 1905 will 
be published about May 15 and that he will then forward copies to the 
county attorneys of the State. 

Yours very truly, 
ALBERT J. GALEN, 

Attorney General. 

Court House, Improvements Thereon-Powers of District Judge. 

Under Section I42, Code of Civil Procedure, when in the dis­
cretion of the .district judge suitable rooms for holding district 
court have not be~n provided by the county commissioners, the 
judge can direct the sheriff to provide the same and upon the bill 
for the expenses incurred being certified to as correct by the 
judge, it is a charge against the county treasurer and must be 
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