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case of U. S. v. Montana Lumber & Manufacturing Co., The NortherIJ 
Pacific Railway, et aI., 25 Supreme Court Reporter, p. 367 (Advance 
Sheets), the court held that until identification by government survey of 
the even and odd-numbered sections of the land within the limits of the 
grant to the Northern Pacific Railroad Company that the United States 
had such a property in the timber growing on the land as to enable it tq 
recover the valu'e of the timber cut and removed by thil railroad company 
or its grantee. l'he court held, further, that a private survey iil inad­
missible in evidence in an action by the United States to recover the 
value of timber cut from unsurveyed lands tq show that when surveyed 
by the government the land will be odd-numberild sections, and, there­
fore, included in the grant to the Northern Pacific Railroad. 

However, there dOtil not Silem to be any conflict between this deci-
sion and that of Northern Pacific Railroad Co. v. Hussey, supra. In 
fact in this decision the supreme court used the following language: 

"There is nothing in North'ern Pacific Railroad v. Hussey which mili­
tates with these views. In that case relief was granted by injunction 
again'st a trespasser upon unsurveyed land at the suit of the railroad 
company, its contingent interest being held sufficient for that purpose. 
The permanent control and property in the United States was not in 
question." 

From the above authorities, construing the rights of the Northern 
Pacific Railroad Company against persons cutting timber upon unsur­
veyed land within the limits of its grant, it seems clear, and I am of 
opinion, that the State of Montana would have the same rights and could 
pursue the same remedies against persollS who have gone upon the un­
'surveyea school lands in the State of Montana, not to settle with the 
bona fide intention of making homestead entries, but for the purpose of 
cutting the timber, quarrying and removing stone, or doing other acts 
calculated to work irreparable injury to the land itilelf. I think the 
State has siIch an interest in the lands as will 'entitle it to maintain 
alone a suit to enjoin trespassers wlio are cutting timber from 'Such 
lands, if they are determinaJble, otherwise such action should be brought 
by the United States. 

Respectfully yours, 
ALBERT J. GALEN, 

Attorney General. 

Licenses, Transfer of Same-Limitations, on Negotiation and 
Transfer Of. 

Under Chapter 82, Laws of I905, there is no limitation upon 
the negotiation or transfer of licenses in the county where the 
same is issued, except a license issued to a person doing business 
in a city, town or camp or village of one class under said law 
cannot be used in a city, town, etc., of a higher class. It may 
be transferred to any person in the same city, town, etc., or to 
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any other person in any other city, town, etc., provided that the 
class of the town, city, etc., is of the same or a lower classification. 

April 14, 1905. 
F. H. Ray, Esq., Assistant State Examiner, Helena, Montana. 

Dear Sir:-I am in receipt of your letter of the 25th ult., requesting 
opinion of this office upon the following question: 

Section 4063, of the Political Code, as amended by Houile Bill No. 
255, provides as follows: "That 'all licenses provided for in this act shall 
be negotiable and transferable in the city or county where the same are 
issued." Is there any limitation to thiil negotiation and transfer other 
than it ilhall ,be in the city or county where issued? 

T,here is no limitation under said law (Chap. 82, Laws 1905) upon th'e 
negotiation or transfer of such a license in the county wh'ere same i's 
issued. However, a license issued to a person doing business in a city, 
town, camp or village of one class under said law, cannot be used in a 
city, town, etc., of a high'er clails. 

A license issued to a person conducting a saloon business in a par· 
ticular city, town or village in the county, may be transferred before its 
expiration and used by such licensee's successor for th"e unexpired term 
thereof in such businesd at the sa.me place for which it was issued, or it 
may be transferred and so used by another person in the same city, 
village, camp or town, or by a perdon conducting like busineds in a city, 
camp, town or village of the same or a lower class within the county. 

Yours very truly, 
ALBERT J. GALEN, 

Attorney General. 

License, Ten Per Cent Penalty, Liability of Treasurer for Fail­
ure to Collect Penalty. 

Under Section 4084, Political Code, the penalty imposed for 
commencing or carrying on business without a liCense is in the 
nature of a fine. It can only be enforced when an action is in­
stituted to col1ect such license. The treasurer would not be 
liable for failing to collect the ten per cent penalty where the 
person liable for the license came in and paid for the license 
before suit was instituted to collect fIe s~me. 

April 14, 1905. 
F. H. Ray, Esq., Assistant State Eexaminer, Helena, :\Lontana. 

Dear Sir:-In your favor 02 the 25th ult., you present the following 
question to this office for an opinion, to·wit: 

Section 4084, of tha Political Code, as amended by the Laws of 1897, 
p. 200, provides that, where a person commences or carries on a business 
for which licende is required without taking out or procuring a license, 
a penalty of ten per cent shall be added to the amount of said licensa 
and must be collected by the county treasurer at the tima of collecting 
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