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OPINIONS OF THE ATTORNEY GENERAL.

a defendant in a criminal case for filing the papers and transcript
on appeal.
March 24, 1905.
Hon. C. R. Stranahan, County Attorney, Boulder, Montana:
Dear Sir:-Your !etter of the 22nd instant, requesting an opinion of
this office as to whether a defendant convicted of a misdemanor in a
justice court must, upon appealing to the district court, pay a filing fee
to the clerk of the district court of $5.00, under Section 4636 of the Political Code, to hand.
You are advised that no such fee is raquired of thil defendant in such
cases. While it is true that language used in Section 4636 makes no 'exceptions for criminal cases where a transcript on appeal is filed, by reading the othar parts of the same section you will notice that th'e language
is equally broad,
For instance; where it 'says that the defendant on his
appearance must pay the sum of $2,50, and that where the judgment is in
favor of the defendant he must pay the sum of $5.00.
So it 'saems that
if you hold that the defendant on appeal from a justice court must pay
a fee of $5,00 for filing the transcript that by the same con3truction you
would have to hold that he must pay $2,50 wh'en he makes his appaarance
in the district court or $5.00 when judgment is entered in his favor.
A
defendant does not have to pay any fee when he is brought into the
jUStiCil court tor trial or preliminary examination, nor when he i3 brought
into the district court to answer an indictment or information, nor, und'er
Section 872 of the Political Code, when the defendant appeals from thedistrict court to th'e supreme court is he required to pay any fee . Thus,
it seems that nowhere in the statutes is a defendant who is brought into
?ourt by virtue of a warrant required to pay any fees to make his appearance, and while there is no specifiC section providing that he 'shall not
pay fees to the clerk of the court upon filing transcript on appeal from a
justic'e court, such a construction of Section 4636 would Silem to be in
conflict with the general spirit of our statutes in relation to defendants
in criminal cases.
We, therefore, must hold that no fee '3hould be collected in such cases.
Rilspectfully yours,
'
ALBERT J, GALEN,
Attorney Gen'eral.

Licenses, Retail Liquor Dealers in Places Where the Population
is Less than One Hundred.
\iV'here licenses are procured by persons engaged in businesS'
'in any place where the population is less than 100, the person
Seeking such license must first present a petition, signed by at
least· twenty freeholders, as provided in Senate Bill No. 32, approved March 3, 1905, to the board of county commissioners, who
in their discretion, may direct the county treasurer to issue the
liCense.
This requirement must be followed by those who are
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engaged in such business at such places prior to the passage of
such law whenever their old license expires and they seek to
renew it.
March 24, 1905.
Hon. J. F. Wegner, Chairman, Board of County Commissioners, Helena,
Montana:
Dear Sir:-Your letter of the 22nd iniltant, requesting an opinion of
this office as to whether a person who is engaged in the bu;;iness of a
retail liquor dealer in a city, town, village or camp where th'e population
is less than 100 at the time Senate Bill No. 32 was approved by the governor on March 3, 1905, must upon the expiration of the license under
which he wail then doing business, present a petition to the board of county
commission'ers, iligned by at least twenty freeholders residing within the
particular city, town, village, camp or township in which such person is
to engage in business, to hand.
You are advised that where any person so engaged in business had
procured a licenile under the OlU law that he 'should be permitted to continue his busineils until the expiration of such license.
However, when
his old license has 'expired, if he wishes to continue in business and to
procure a new license under which 'so to engage in business in the future,
he mu;;t comply with the proviilions of Senate Bill No. 32, as such bill
provides that the county treasurer cannot issue a license to a person doing business in a place where the population is less than 100 until a
petition has been presented to the county commissioners and they, in
th'eir discretion, have directed the county treasurer to 'ilO i"ssue the license.
There is no distinction between persons who were engaged in such
business at the time the bill was approved and persons who engage in
such business for the first time after such law went into effect.
The
i"ssuance of any license for such 'busineils in such localities, after the
approval of such law, must be issued under that law.
Respectfully yours,
ALBERT J, GALEN,
Attorney Gen'eral.

Officers, Holding Two Offices at One Time.
Section 7, of Article V, of the Constitution, designates certain
offices who are prohibited from holding certa.in other offices at
the same time.
In the absence of an expreSs provision in the
Constitution or statutes prohibiting a person from holding two
offices at the same time they may do so, provided that the duties
to be performed by the incumbent of such offices are not inconsistent or incompatible.
April 1, 1905.
H. L. Wilson, Esq., County Attorn'ey, Billings, Montana:
Dear Sir:-Your request of March 28, for an opinion of this office as
to wheth'er a person holding the office of clerk of the court may legally

