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but that there had been filed with you on the 4th day of February a certain aS3ignment for said money, setting forth copy of the assignment.
The garni3hment on execution cannot affect any money earned subsequent
to the date of the 3ervice of tne garnishment.
It is not for you or I to say whether or not the assignment is sufficient
in law and will hold as against the garnishment on execution, but for
decision by the court.
You are not at liberty to pay the money you
hold, earned by said Wright up to the date of service of the garnishment
to either the claimant under a;;signment or claimant under execution_
You merely hold the money as stake-holder. so tospt:'lak, awaiting the·
determination of the court as to the sufficiency of the assignment.
Yours veey truly,
ALBERT J. GALEN,
Attorney General.

Highways, Right of Legislature to Declare by Law.
The legislative :1.ssembly has no authority to pass any law
compelling the owner of realty, upon the direction of the boad
of county commissioners, without other action, to open a .public
highway along section lines for the purpose of permitting stock
on the public range to get to water, or for any other purpose.
"C"nder Article III of the Constitution private property cannot be
taken without due process of law and iust com~ensation therefor.
March 2, 1905.
Hon. S. F. Ralston, State Senator, Helcna, Montana:
Dear Sir:-Pursuant to your request for an opinion upon the following question, namely: Has the legislative assembly the right and authority to pass a law directing the board .of county commis::lioners of counties
in the State, upon petition signed by taxpayers resident in the county, to
compel, without other action, the opening of a lane or road through
private property along section lines, as a means of access to water and
water-ways for stock on the public domain, I give you the following as
my opinion:
The legislature is absolutely without- right or authority to pass any
such law, and if such a law were passed it would be inoperative because
contrary to our constitution and the well founded and basic principles
of justice.
From time immemorial it has been held that you cannnot
deprive a man of hIs property without due process of law and just compensation therefor.
It is, of course, to be regretted that the large land
owner has so fenced the country as to mterfere witn the property rights
of others, but still such owner is the lord of hi;; manor.
He owns all
above the land and everything below, and cannot be interfered with il!
his possession and ownership save and except for public use through
condemnation proceedings, as prescribed by our constitution and laws
enacted in accordance therewith.
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Section 14 of Article III, of the constitution provide a a;;; follows: "Private property shall be taken or damaged for public usa without just
compensation having first be<3n mada or paid into court for the owner."
Ana Section 15, of the ';;;ame Article, provides: "Private roads may be
opened in the manner to b<3 prescrib<3d by law, but in 'every case the
necessity of the road, and the amount of all damage to be sustained by
the opening ther<3of, shall be first determined by a jury, and 'such amount
togeth<3r with the expenaes of the proceeding shall be paid by the person
to be benefit<3d."
TherMore, whether the opening of such a lane along section lines
be considered a public road or a private road, the own<3r of the land is
'entitled to the protection in his ownership guaranteed by the con;;;titution.
Just compensation being the condition precedent, an act of the lagislature providing for the taking of a man's property for such use wiLilOUt
provision for compensation is void. (Conn. River Co. v. Board of County
Commissioners, 127 Maas. 50, 34 Am, Rep. 338; Sherman v. Milwaukee
Railway Co. 40 Wis. 645.)
The constitution contemplat<3s a proceeding in court in all case;;; of
taking of private property for public use without the consent of th'e owner,
and all other methods are excluded.
Yours respectfully,
ALBERT J. GALEN,
Attorney General.

Taxes, Delinquent, Actions to Recover-Statute of Limitations.
Where taxes duly assessed have become delinquent, the statute
of limitations begins to run thereon from the period on which
they became delinquent, and actions for the recovery of such
taxes are barred by the statute of limitations within two years
thereafter, as provided in Sections 513 to 524, Code of Civil Procedure, as amended by the laws or 1903, and by Section 520 of the
same Code.
Actions i~ rem against the property are barred at
the same time. The property havin'g been assessed and entered
upon the assessment book, Sections 3723, 3788 and 3789 do not
apply, as they provide for property that has escaped assessment
or where the assessment was false, incomplete, etc.
March 4, 1905.
Hon. T. J. Porter, County Attorll<3Y, Mile;;; City, Montana:
Dear Sir:-Your latter of February 17, enclosing a letter from Mr. J.
M. Calvin addressed to you, in which you ask for an opinion of thi;;; office,
to hand.
It appears from the;;;e two letters that in the year 1899 the property
of the Towner-Savage 'estate was assessed in th<3 name of the estate; that
thereafter, in the year 1899, and before the taxes became delinqunt, the
prop<3rty upon which such taxes were assessed was sold to Alexander
McMillan.
~t appears further that the taxes were not paid for that year

