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The betting is on the races exclusively, and the result i~ in no way
determined by the use of the in"trumentalities in question, and no additional element of chance is introduced thereby.
This is a Penal Code and it is elementary that such Statute mu.,t
be strictly ·anforced.
And as we have no Statute in this state prohibiting betting, except
on the games or matters ·enumerated in the Statute, or included in the
Statute, and ail horsa racing. is neither nam-ed nor included, it must be
held that there is no ·statutory prohibition against betting on horse races,
nor iil there any prohibition against pool selling on such races, for pool
selling cannot be more than betting.
Respectfully Submitted,
ALBERT J. GALEN,
Attorney Ganeral.

Orphans' Home. Cost of Transportation of Children To.
The expense of transporting destitute children to the Orphans'
Home is a county, rather than a state, expense.
Helena, Mont., August 23, 1906.
O. B. O'Bannon, Esq., County Attorney, Deer Lodge, Mont.
Dear Sir: I am in receipt of your favor of the 16th instant, making
request for opinion of my office upon the following question:
"Is th·e cost of tram;porting children to' the Stata Orphans' Home a
·"tate or a county charge?"
Section 2471, as am-ended by Chapter XlL, Laws .of 1903, page 58, provides that "every orphan, foundling, or destitute child, under twelve
years of age, of sound mind and body, shall be entitled to be received into
said Home at the expense of the state," etc.
In d·etermining the que5ltion of whether the cost of transporting
chiIdFen to the Orphans' Home is a ·~tata ,)1' a county charge, it is neccessary only to conskler and construe the meaning and legislative intent
of the statutory wor.ds "shall ,be entitled to be received into said home
at the expense of the state." Whilst, generally, the word "received"
relates to a past occurrence or condition, still as used in this 'Statute in
connection with other words danoting a present condition, it, in my
opinion, ·relates to a present··condition,'and·· such condition arises at the
time children of the cbaracter described in the statute are presentad
at the home.
The statute ·simply m-aans that at the tJime children of the charactar
named in the statute are brought to the home, they will be received into
the home without any co~t, charga or ·expense whatsoever to anylhody
othr than the 'State. The law merely declares that the doors of the hom I!
will be opan without charge or expense to children of the character desig,
nated by the statute,
The cost of transportingiluch children to the home is, therefore,
not a proper charge against the state. Nor is it a proper charge against
the county in cas·es whare the child or its parents have ilufficient means
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or estate to pay such expens'es, but in cases of destitute orphan children
having no estate, it would be a proper charge to be audited and allowed
by tha Board of County Commissioners and paid from the county treasury
In consideration of this subject, it may 'be well to keep in mind that
no children are admitted into the home except upon application, first
properly filed with the Board of Trusltees of the Orphans' Home by the
Board of County t-ommi5sioners of the County. (Section 2497, Political
Code, as amended by Chapter XI., Laws 1903.)
Thus the state relieves the county of iti! duty and 'axpense of caring
for such children upon application of the Board of County ·Commissioners, and certainly the Board should not expect the state to pay the expense of its dastitute wards at any time prior to their delivery to the
state institution, and the law is not susceptible of any construction which
would warrant or authorize the payment of such expense ·by the state.
Respectfully Submitted,
ALBERT J. GALEN,
Attorney Genaral.

County Commissioners, Powers Of, County Fair Grounds.
Power of County to Purchase.
A county does not possess the authority to purch.ase real
estate for County Fair purposes.
Helena, Mont., August 24, 1906.
John H. Tolan, l!}!sq., County Attorney, Anaconda, Mont.
Dear Sir-I give you the following opinion in reply to your request by
telephone upon the following questions:
Can the County of Deer Lodga regularly make purchase of the Daly
Race Track ,grounds for county fair purposes?
"The power of a county in such matters can only be exercised by and
through its Board of County Commissioners." (Section 4191, Political
Code.)
"Boards of County Commissioners have no power or authority excapt
that conferred by statute or incidental powers exercised by the boards,
and are only attendants of the statutory powers enumerated. The board
must look to the 'statute for its authority."
Yeager v. Com'rs. (Mont.) 85, Pac. 740.
Williams v. Com'rs., 28 Mont., 360.
Com'rs. v. Bradford, 72 Ind. 455.
The board cannot take to itself a power not enumerated or included
in theanumerated powers contained in the statute.
Section 4230, Political Code, contains the enumaration of the gen'eral
and permanent powers of boards of county commissioners. This enumeration does not contain any power to purchase land for county fair
purposes, unlass such power is included in the 'sub-division 8 of said
section, which reads in part:
"To purcha3e, receive by donation, or lease any real or personal property necessary for the use of the county."

