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Helena, Montana, June 6th, 1906. 
S. V. Stewart, Esq., County Attorney, Virginia, City, Montana. 

Dear Sir: I am in raceipt of )"Our favor of the 29th ult., making 
request for opinion of my office upon the following question: 

"Do the provisiond of Chapter 71, Laws of 1905, apply to persond who, 
in a city, town, village or camp, having a population of less than 100, en· 
gage in the 'business of selling spirituous, malt, or fermented liquors or 
wine, in quantities of not lass than on-e quart." 

The law in question is clearly not applicable .to such persond, for by 
its express terms it is made to apply only to retail liqu()r dealers; th'at is, 
persons who sell liquors in quantities' of less than one quart. The law 
m-entions ratail liquor dealers ()nly, and apparently, for fear that there 
might be doubt a:;; to the intention of th'e lawmakers, a retail liquor 
dealer is defined in the Act as "a person who sells spirituous, malt, or 
fermented liquord or wine in less quantities than one quart", and as 
th'a law n()where prohibits the wholesale liquor dealer from engaging in 
business in towns, cities or camps having a population of lass than 100, 
I kn()w of no means by which he can Ibe 'prevented. 

However, a person cannot Ibe permitted .to evade the law ,by securing 
a wholesal-ers liquor licanse and selling liquors in wholesale quantities 
to Ibe con.,;umed ,by his patrons on his premises. Whether a man is 
engaged in the wholesale or retail liquor busin'ess is a question of fact: 
to ,be determined from the 'avidence respecting his methods of selling 
liquors. If a license is given a person to conduct a ,wholesaie Ibusiness 
and 'it thereafter ,be ascertained that he is, in fact, retailing, he ':;;hould ba 
punished for conducting a retail liquor dealers business without the 
license ,perscri'bed iby law, and in the event that his place ort' ,business 
id in a town, city, or camp, having a population of less than 100, he 
could likewise be subjected to the provisions of:;;aid Chapter 71, laws 
of 1905. 

This opinion is given you confidentially and not for publica,tion, as 
it would seem desiral]:}le to pravent evasion of the law. In order to make 
Chapter 71, Laws of 1905 thoroughly operative, and to prevent evaS:ion, I 
think the next legislature should pass a law prohibiting the issuance 
of licenses .to wholesala liquor d-ealers in towns, cities, or camps' having a 
population of less than 100. 

Yours respectfully, 
ALBERT J. GALEN, 

Attorney General. 

Official Bond, Limitation of Action On. Statute of Limitations. 

An action on an official bond of .a county clerk is based upon 
" a liability created by statute." 

Helena, Montana, June 7th, 1906. 
Hon. John C. Lyndes, County Attorney, Forsyth, Montana. 

Dear Sir: The single question presented in the case of Stat-e of 
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Mon.tana v. County Clerk Charles W. Bailey and hiil bondilman, with 
which we now have to deal, is the Statute of Limitations. 

The earlier California d'ecisions seem to ,regard an action upon an 
official bond as one based upon "a contract in writing," 'but the later de­
cision" in California, as well ail elsewhera, now hold that 'Such an action 
is based upon "a lia.bility created Iby statute." 

County of Sonoma v. Hall, 132 Cal. 569. 
County of Sonoma v. Hall, 62 Pac. 257 and 312. 
County of Sonoma v. Hall, 65 Pac. 12 and 459 . 
.spokane County v. Prescott (Wash.), 53 Pac. 66l. 
State v. Davis, (Ore.), 71 Pac. 68. 
Davia v. Clark, 58 Kan. 454, also cases cited below. 

The Supreme Court of Montana in a very recent dacision in the 
case of Palatine Insurance Company v. Northern Pacific Railway Com­
pany, not yet reported, have held that Sec. 513 of the Code of Civil Pro­
cedure which named fiva years as the time wi.thin which "an action upon 
a lia.bility created by statute may be commended" was superceded by 
Sec. 524 of the same code, which names two years as the pariod within 
which such <lctions shall be commanced. The court further held that 
the Act of ,March 11th, 1901, is void as never having been paased. The 
effect of this deciaion is to limit the time within which 'such an action 
may be .commenced to two year.s. 

The only remaining question then is whan the statute ,begins to run. 
While in many cases the misfeasance or nonfeasance in office the statute 
of limitations begins to run with the closa of the term, yet thia presant 
action is baseQ upon acts of malfeasance where a party other than the 
countY,to·wit: the State of Montana, was defrauded, and in such case" 
the authorities arapractically a unit that the statute begins to run witl:i 
the commission of tha act, for an action might then and there be insti· 
tuted against the official and his bondsmen. 

,Davis v. Clark, 58 Kan. 554. 
Rizer v. County, 58 Kan. 114 . 

. Latin. v. Gillette (Cal.) 30 Pac. 545; 29 Am. St. Rep. 115. 
Northrup v. Hill, 57 N. Y. 351; 15 Am Rep. 50l. 
·:\ladden v. County, 65 Fed. 188. 
Wooas Lim. Actions, Par. 122. 
Angell Lim. Actiona, Par. 136. 
19 A)ll. & Eng. En-c. Law, 2nd Ed. 200. 

The older casas of Bank v. Waterman, 26 Conn., and State v. Kelly, 
32 Ohio St. 421, appear to hold to the contrary but are not strictly in 
point. 
-, . 'The last fratldule~t issue by 'Bailey, ~ccording 1:c our 'complaint, wa~ 
In May., '1903, while the action was not commenced until on or a:bout Nov­
ember 1st, 1905. It is, therefore, apparent that it would be uselass to 
jll(;ur ,!he ~xpen~e of a trial of this action. 



OPINIONS OF ATTORNEY GENERAL. 351 

In our opinion, and for the reasons above stated, you should file a 
praecipe for the dismissal of the action. 

Vary truly yours, 
ALBERT J. GALEN, 

Attorney General. 

County Commissioners, Authority of in Criminal Cases. County 
Attorney, S~ial Assistants. 

County Commission'er~ have no authority to appoint or employ 
counsel to conduct or assist in the prosecution of criminal cases. 

Under Sec. 4602, as amended, county commissioners may 
authorize the county attorney to appoint a special deputy for such 
period as they may determine and at a compensation not exceed­
ing that fixed by law for deputy county attorneys. 

Helena, Montana, June 11th, 1906. 
Hon. Geo. E. Davis, Chairman, Board of County Commissioners, Bozeman, 

Montana. 
Dear Sir: We are in 'receipt of your lettar of the 6th inst., in which 

you request an opinion of this office upon the following question: 
"Have the Board of County Commissionars the power to employ 

c'ounsel to assist .the County Attorney in the prostcution of persons 
charged with crime, when, in the judgment of the Board, it is for the 
best interests of the ta~payers to 00 so?" 

In acoordance with an opinion upon this quastion given to James 
E. Healy, County Attorney of Silver Bow County, on Sept. 9, 1903, you are 
advised that the Board of County Commissioners has no authority to ap· 
point or employ counsel to conduct the prosecution of criminal cases, or 
to assist the county attorney in .the trial of such cases. 

However, your attention is callad to Sec. 4602, as amended Iby the 
laws of 1905, page 164, which provides that, "Th'e whole number of depu' 
ties alloweo the county attorney in counties of the firs.t and second class 
must not exceed one chief dtputy and one deputy; and in all other cottn· 
ties 'such deputies as may 'be allowed ,by the Board of County Commis· 
sioners, not to exceed one chief deputy and one deputy." 

Under this saction the commissioners would have authority to author· 
ize the county attorney to appoint a deputy for such length of time as In 
the opinion of the .board would be necessary, and the board could fix the 
~ompensatjon of such deputy, provided it does not exceed tha rate alIowed 
for a chief or <;Ither deputy county attorney under Sec. 4596 of the Pol. 
Code. 

(See Penwell v. Board of Co. Com., 23 Mont. 351). 
Thus, if in their opinion, it would be for tha 'best interests of the 

taxI!ayers '?o to do, they could authorize the County Attorney to appoint 
a special deputy for a period of one month at the compensation per 
mopth allowed !.o Chi~f or other deputies under Sec. 4596; or, if for lass 
than a month, at the same rate; that is, if the apPointm.ent is for half a 
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