OPINI<A"S OF ATTORNEY GENERAL.

333

sessment of livestock, have been construed by the supreme court in the
case of Flowerrae Catlle Company v. Lewis and Clark County, 81 Pac.
398.
According to the facts in that case, the court held that live stock
must be asse:;sed in the county of its accustomed range, and that when
live stock were driven out of the county of their accustomed ranga into
another county for the purpose of winter feeding, and were returned to
the county of the accustomed range in tha spring, that they must be
assessed in the county of their accustomed range, notwithstanding the
fact that they were not moved from the county where they were win tar
fed until after first ::\Ionday of :\Iarch.
In the above case the following language was used:
"While in some instances the meaning of the lawmakars may be somewhat obscure, we are of the opinion that what was intended was this:
"That litH property shall be assessed in the county which is ita <home.
If the property be real estate, its actual situs datermines the queation
of its home.
If personal property b'elonging to a merchant, the county
where the merchant'a 'business is conducted determines tha hQ1lIle of aucn
property; and likewise, -if the property be range stock, its <home is its
accustomed range."
You are therafore advised that, whatever per cent of the livestock of
the Bloomington Land and Livestock Company that ~as its accustomed
range in Sweetgrass County when running at large, should be assessed
in that county, notwithstanding the fact that such stock may have been
on the first Monday in March in the County of Meagher, whare it had
been taken for the pUI'pose of feeding and pasture during the winter.
It ia the duty of the owner of livestock running at large to give to the
aasassor of each county in which such stock runs at large, the numlbe!
of cattle or other stock o~ned by him which have their accustomed range
in the county of such assessor, when running at large.
In the evant that the owner of the 'stock refuses to give to the as·
s'asaor a list of the stock running at large on their accustomed range, in
his county, then the as'sessor has the authority to make an estimate of
the number of .such stock from whatever information he may have and
ass"ess the same as if it had been given to him by the owner.
Vary truly yours,
ALBERT J. GALEN,
Attorney General.

School Trustees.-Teachcrs, Empioyment Of.-Effect of Contract on the New Board.
The current School Year begins September 1st and ends on
August 31st following. The School Board i~ elected and orgal11zed in April and has authority to employ teachers for the entire school year begin!1ing in September following.
They have
no authority, however, to employ teachers for any longer period
of time.
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Helena, :\lontana, :\lay 14th, 1906.
Phil. Cole, Esq., County Attorney, Choteau, :\lontana.
Dear Sir:-Your letter of the 9th inst., requesting opinion of this
office received:
From the facts stated by you, it appears that the! old school board, a
few days before retiring from office, employed and entered into contracts
w.th teachers to teach school in the!ir district for the term beginning on
the first :\londay in Se!ptember next. That the new board of trustees, as
organized afte; the school election on the first Saturday in April, are not
satisfied with the action of the! retiring board and desire to employ other
teachers.
The question prese!nled is "Whether or not the action of the
old board in contracting with teachers for the term 'beginning next Sep·
tember is oinding upon the .new board as organized in April?"
There ia a conflict in the authorities on this qUe!stion.
The question
is determined, however, in most cases upon the particular statutes of
the state.
From a careful examination of the school laws of this state!,
it is a.pparent that it was the intention to provide! for a current school
year, and that each year the board of school trustees as organized after
the school election on the first Saturday in April were to have the man·
agement and control of th·e! schools for the ensuing current year.
Sec. 1864 of the Pol. Code provides that "The school year shall begin
on the first day of September and end on the 31st day OL August.
Sec.
1793 as amended 'by laws of 1899, p. 59 provides that "The school trustee!s
shall meet annually on the third Saturday in April and organize by chaos·
ing one of their number Chairman and a competent person, not a member
of the board, as clerk", etc.
Sec. VI, Art. XI, of tha Constitution provides that a pubNc free com·
man school must be maintained in each organized district in the state for
at least three months in each year.
Sec. 1920 as amended by laws of 1903, p. 92, provides that all children,
unleas excused by the authoritie!s, must attend school for not less than
sIxteen weeks during each current year, and shall begin within the first
week of the s.choOil. term.
Sec. 1797, Div. 16, provides that the school trustee!s may determine
wnaL 'branches, if any, in addition to those required 'by law, shall be
taught in any school in the district, subject to the approval of the County
Superintendent.
Sec. 1940, B, laws of 1901, p. 13, provid<ls that the school board in
each district shall certify to the! county commissioners the number of
mills on a dollar which it is necessary to levy on the taxable property of
the district, not to exceed five mills, to rais·e a special fund to maintain
the schools of said district for the then enusing year.
From the sections mentioned above, we find that the trustees in each
district must organize annually, immediately after "he school election i{l
April; that the new board thus organized must determine the amount cif
special school levy to be certifie!d to the county commiSSioners, and within
their discretion may determine what branches shall be taught in the
school of their district in addition to those required by law.
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There would be a serious conflict of authority and confusion in the
affairs of thd district if the old board of trustees could determine the
salaries to be paid teachers and the length of the term they were to
teach, while the new board would determine the special levy to be made
for the purpose of meetlllg the expenses. If the old board has authority
to employ teacners for the current year beginning III September following,
they would also have authority to employ the teachers for two succeeding
school years, and by fixing the amount of their salary would, of necess·ity,
take away the discretion from the new board of determining the amount'
of school levy to be each year certified to the county commissioners, as
it would be necessary for the new board to make a levy sufficient to
raise the money necessary to pay the teaohers salaries as contracted for
by tpe old board.
In our opinion, it is the intention of th'e law that the
board of trustees organized on the third Saturday in April have the management and control of 'the school district for the ensuing school year
beginning.in September; that they alone have authority to employ teachers, certify the tax levy to the county commissioners, determine the
length of the term and all other matters for the current school year. The
old sohool board at any :time prior to the organizatIOn of the new board,
would have had authority to employ teachers to fiU vacancy that might
occur in their schools during the school year bdginning September l.:;t,
1905 and expir·ing August 31st, 1906, but have no authority to go further
than thi<l.
Under .the statute.:; of IllinOIS, which are very similar to the laws of
this state, the supreme court of Illinois, in 87 Illinois Reports, p 257, said:
"It iil here seen, power ia given alone with reference to the current
year.
T'he schools to be provided, the teotchers employed, the taxes
lev·ied, etc., are, as clearly as language can 'express the idea, fo!' the current year.
No other power, contemplating the making of contracts for
the employment of teacher.;; for future years, can be found-and the ruld
is familiar, that the :po.wers of school directors are limited to those expressly granted, or.:;uoh as re,mlt by necessary implication from those
granted.
If the contract here sought to be enforced were to be held valid, it
would necessarily be because the board of directors are urrlimited in
respect of contracting for fUiture services of teachers.
If they may
contract for services to be commenced four months in advance, and after
the board as organized shall cease to exist, why may they not do ':;0 indefinitely? If they are not, in this reapect, limited by the current !Ochool
year, where is the limit? * .. .. ¢ " "
But we th.ng the spirit and intent of the law are clearly repugnant to
the idea that one board of directors may, 'by contracts wholly to be carried out in the future, divest future boards of the power to select the
teachers they shall desire, for the terms to bd commenced after tneir
orga]1ization.
To the same effeot see alao
Loomis v. Coleman, 51 Mo. 21.
Fitch v. Smith, 34 Atl. (N. J.) 1058.
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Taylor v. School Commissioners, 5 Jone sLaw (N. C.) 98.
The new board may, or may not, in their discretion, ratify the actIOn
or tha old board in employing teachars for the school year beginning next
September, but unless the new board see fit to ratify such aotion of theold board, the contracts made by the old board relating to the school year
beginning next September are not binding upon th'a new board.
What is hereinbefore said applies only to contracts for the running
expenses of the current school year and have nothing to do with continuing:
liabilities of the district such as bonds, or promissory notes givan for
school furniture, etc., which are valid obligations against the district
after the organization of the old board has been superceded by the new
organization.
Very truly your",
ALBERT J. GALEN,
Attorney General.

County, Liability Of. Maintenance, Indigent Children Of. Indigent Children, Support Of. School, Deaf and Blind,
For. Support oi Children At.
The county is Ibble for the support of Indigent Children, wards
oi th: County, attending l\iOlLana School for tile Deaf and Blind
during the summer v".cation at such school.
,,;
Helena, Montana, May 14th, 1906.
Hon. J. F. Wegoar, Chairman, Board of County Commissioners, Helena,
:\Iontana:
Dear Sir: I am in receipt of your communication of May 5th, submitting for the consideration of this office the question as to the liability
of your county for the 'support of certain children now at the Montana,
School for the Deaf and Blind.
It appears from the statement that certain fae<ble minded and indigent
children, wards of Lewis and Clark County, were sent to the school and
have been maintain~d there during the 'school yaar in accordance with the
law govarning that institution.
The school year ends on the second
Wednesday of June, and the question presented is "Is it the duty of
Lewis and Clark County to support the"e children during the summer
vacation of the school?"
In the first instance, the duty of support is devolved upon tha relatives of the children. If their circumstances are such that they cannot
furnish such suport the county assumes that liability.
Sec. 3200, 'et seq., Political Code.
The Montana School for the Deaf and Blind is a State Educational
Institution (Opinion to Gov. TOOle, :VI arch 3rd, 1906); it iil not a poor'
house.
Persons attending such school who are without means of subsiMence are entitled to support in their respective counties out of the
poor fund raised for that purposa. The provisions for shelter and board
of pupils while under instruction is merely a necessary incident.
It

