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Section 7 of the act creating Sanaers County (Laws of 1905, page 18), 
authorizes the board to i';;3ue bonds for the payment of any indebtedness 
wllich may be incurr(ld by reason of assuming any of the ind;abtedness 
of Missoula County. This act itself does not authorize the issuance of 
any other bonds, nor for any other purpose. However, by the provision.;; 
of Section 3 of the act, "all laws of a general nature applicable to th;a 
several counnes of the State of Montana and the officers thereof shall be 
made applicable to the said County of Sanders." 

The general laws of the state conterring power upon the board of 
county commissioners to Issue IJondil apply to Sanders County. You will 
find L.lis autnority in Section 4240 of the Political Code a.;; tqat 3ection is 
amended by the laws of 1905, Chapter 41, page 78, and you "arc authorized 
as aboard of commissioners to issue bonds within the limits prescribed 
in this amend'ed .;;ection. You must, of course, keep in mind Section 5, 
Article 13 of the State Constitution relating to the limitation of indebted
ness, which, however, is the same as the limitation which is prescribed 
in "aaid amended Section 4240. 

Third: As to the power and author.ity and time of filling vacancie.;; 
in county otfices. 

Sub-d,jvislion 19, Section 4230 of the Political Code, confers upon the 
board of county commission'ers power to fill any vacancies which "may 
occur in county, township, or precinct offices." 'l:his may be done at any 
reguLar meeting of the board, or at any special meeting of the board 
ca;Iled for that purpose. The act creating Sanders County does" not speci
fl'cally authoI"lize any meeting of the board on the 1s:t day of March, "and 
your first regular meeting will be on th"e 1st Monday of March under the 
prov,isions of Section 4220 of the Political Code, and you may, at that 
time, fill ,any vacalllcie:l whi'ch you may find existing in any of the offices. 

On the first Tuesday in M'arch, your board will meet as memb'ers of 
the commission at Missoula for thepul'pos"e" of adjusting the indebtedness 
between the two 'counties, and in this connection, though not requested 
by you, I may with propriety call your attention to the case of Holliday 
vs. Sweet GraS's County, 19 Mont. 364, which may be of service to you in 
case any question arises as to whan the warrant of Sanders County 
"should be drawn in f·avor of Missoula County for the amount of the old in
debtedness which Sanders County assumes under the s"ettlement made 
by the commission. 

Very truly yours, 
ALBERT J. GALEN, 

Bonds. Deaf and Dumb Asylum, Validity Of. 
and Blind. 

Attorney General. 

School for Deaf 

The "Deaf and Dumb Asylum," or the ":.'.Iontana School for 
the Deaf and Blind" located at Boulder, Montana, is a State In
stitution of learning within the meaning of Section 12, Article II, 

State Constitution, and the bonds heretofore issued against the 
land granted bv the :\Iontana Enabling Act "for the establish-
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ment of a Deaf and Dumb Asylum" are void, as such bonds fall 
within the same class as the State Xormal School Bonds hereto
fore held void by the supreme court of ::\Iontana. 

Helena, ~'Iontana, ~Iarch 3rd, 1906. 
Hon. Josaph K. Toole, Governor, Helena, ~iontana. 

Dear Sir:-Your reque.;;t for an opinion of .this office, bearing data 
January 29th, 1906, with reference to tne validity of the Deaf and Dumb 
Asylum forty-fiv:e thousand dollar bond 'issues, has been held by us untii 
now before giving you opinion becaus-a W'a were desirous of waiting final 
decision by the supreme court in the case of State vs. Rice involving the 
Normal Sch~ol bond issue. ' 

After careful cons.ueration of the question presentad, and of what 
you say conCerning the .;;ubject, we ara constrained to the opinion that the 
Montana School for the Deaf and Blind at. Boulder, Montana, is a state 
institution of learning, and the said bond iSSUe void, and, in support of 
our position we give you the following: 

Se,c. 17 of the Montana Enabling Act make,:;; a grant of fifty thousand 
acres of land "for the establishment of a deaf and dumb asylum." 

Under the act of the 'lagislature, laws of 1897, p. 94, bonds to the 
amount of $45,000.00 bearing interest at six per cent have heretofore 
been i.;;sued again:;;t this land . grant. These bonds are outstanding and 
the interest thereon i.;; now due. I:;; the State Treasurer authorized to 
pay this interest, or do tha.se bonds fall within the same class as the 
Normal School which have been, by our supreme court, declared void? 

State ex reI Hair':) v. Rice, Treasurer, 83 Pac. 874. 
In deCiding the questions as to the validity of the Normal School 

bonds, the supreme court held that Sec. 11 of the Enabling Act did not 
apply to the land grants made by Sec. 17 of that act. The u.;;e of the 
term "educational purposes" in said Sec. 11 cannot, therefore, hava any 
bearing upon this questIOn. But the court did hold that under Sec. 12, 
Art. 11 of the State Constitution, funds of state institutions of learning 
could not be pledged as 'security for the payment of indebtedness, and 
that bonds which pled'ged the proceeds received from the sale of lands 
granted for state in.;;titutlOns of learning are void. The only question 
thBn is, is the deaf and dumb asylum located at Boulder, Montana, a state 
institution of learning within the meaning of Sec. 12, Art. 11 of the State 
Constitution? 

To determine this question, the law creating and governing this in
stitution must be looked to. Sec-so 2330 to 2371 inclusive, of the Political 
Code, deal with this subject. Th-':) name of this institution <is variously 
designated as "The Montana Deaf and Dumb Asylum', (Sec. 2330), "The 
State Deaf and Dumb Asylum" (Sec. 2360), "Montana School for the 
Deaf and Blind" (Session Laws 1903, p. 10). The name, however, i.;; im
material, as the purpose for which the institution is created and for which 
it is used must be looked to to determine its real character. Sec. 2331 
of the Political Code defines the object of this institution to ba "The ob
ject of said school -shaH ,be to teach the English language to all the deaf 
and dumb children of the s,tate, and to furnish all children who are de-



OPINIONS OF ATTORI\EY GENERAL. 303 

barred from the public schools by reason of, deafness, dumbness, blindness 
or feeble-mindedness. with at least an ordinary public 'School :aducation, 
etc." The management and control or the institution is placed under the 
jurisdiction of the State Board of Education. 

Sec. 2342 prescribeS the qualification of students as follows: 
"Tire Board of Trustees ¢ ¢ ¢ shall admit into the school all 

d'eaf, dumb, blind and feeble-minded residing in the State of Montana, 
between the ages of six and twenty-one Years, who are not unsound of 
mind or dangerously diseased in body, or of confirmed immorality or in
capacitated for useful instruction by reason of physical disability. All 
pupils of said school shall be entitled to ten years of attendanCe," etc. 

Sec. 2345 as amended by the act of February 24, 1903, p. 36, makes 
it the duty of school c1i::;trict clerks of each county in the s'tate to annu
ally report to the county sU]Yarintendent of schools on or before the 20th 
day of Septem'ber, the names, ages and postoffice addresses, and the names 
of parents or guardians of every deaf or blind, or feebla-minded parson 
between the ages of 5 and 21 years res'iding dn the school district, and 
"the county superintendent of schools shall, on or before the 1st" day of 
October of 'each year, send a 'complete list of the names, ages and ad
dresses of all persons in thei-r county to the superintendent of the school 
for the deaf ,and blind, Boulder, Montana." 

It is very app,arent from these provisions of the statute that it was 
the intention of the legislature that this institution shall 'be ,a state 1nsti
tution of learning, and not merely an "Asylum," as that term is commonly 
understood. But the legislatures of the state have gone still further and 
have given us a specific construction of this law as to 'its purposes and 
application Wlith reference to educational institutions of the state. The 
act of Feb. 11, 1903, laws of 1903, p. ~j, provides: "That the educational 
institution of the :::itate of Montana located at Boulder, ~lontana, now 
named and known as the "Montana Deaf and Dumb Asylum," shall not 
longer be known ,as the Montana Deaf and Dumb Asylum, but slrall !lere
aflter be known :as the "Montana School for the Deaf and Blind," and shall 
be named, designated and known as the ";\lontana School for the Deaf 
and Blind,"' 

If this institution is merely an "Asylum," that is, a place of refuge 
where those afflicted with' deafness, dumbness and blindness may be 
properly cared for, why is admission limited to those between the age's 
of 6 and 21 years, and limited also to those who 'are capable of recaiving 
useful instruction and the period of attendance fixed at ten years? It ig 
very apparent that this is a state institution of learning, and 1t iii the 
only institution of learning within the state where children who are so 
unfortunate as to be afflicted in the manner above stated oan be taught, 
and it is also apparent that ,the funds of this "state institution of learn
ing" should receive the same protection and care as the funds of any 
other state institution of learning, for the object and purpose of the school 
is exactly the same as that of the state normal school, the 'state uniVersity, 
or any other sehool, the sole purpose being to educate the child and make 
of him a useful ,citizen. Thas same question is discussed at some length 
where.a like conclusion is reached, in Curtis v. Allen, 43 Neb. 184; Ameri-
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can Asylum v. Phoenix Bank, (Conn.), 10 Am. Dec. 112. 
The following cas'as also have some bearing upon the subjact: 
Scott v. Flowers, (Neb.) 84 N. W. 81; Ex P!\rta Nichols, (Cal.) 43 Pac. 

9; In re Sanders, (Kan,) 36 Pac. 384; 7 Words & Phrases, 6343, under 
"Schools." 

Furthermore, it will be noticed that the grant named in Sec. 17 of the 
Enabling Act is "for tha establishment of a deaf and dumb asylum, fifty 
thousand acres." If, undar the terms of thi" grant the state only has 
the authority to establish an asylum or refuge for all persons afflicted 
With deafness and dumbness, then we have never complied with tha terms 
of this grant, and those lands cannot be used for the maintenance of such 
an institution as the Montana School for the Deaf and Blind, and in 
that event thes'a bonds are void ,as being an illegal diversion of the funds 
to a purpose not contemplated in the grant. 

From these considBrations, we are forced to the conclusion that the 
bonds issued for the deaf and dumb school came within the same class 
as tha normal school bonds and are void, and that no part of the moneys 
received as the procaeds arising from the sale of the land, or from the 
interest or income thereFrom, can be used for the paY'mel1t of either prin
-cipal or interast of these bonds. 

Yours respectfully, 
ALBERT J. GALEN, 

Attorney General. 

Osteopathy, Anesthetic Administered by Practitioners. 

An osteopathic practitioner is prohibited from using anesthetics 
-or any drugs in the practice of his profession by Ohapter 51, Laws 
-of 1905, page 106. 

Helena, Montana, Mar. 5th, 1906. 
HoI\.. C. W. Mahaffey, State Board of O;;teopathic Examiners, Helena, 

Montana. 
Dear Sir:-I am in receipt of your communication of March 1st, 1906, 

inclosing letter from Mr. I. 1VI:. Beaty of Lewistown, and maldng inquiry 
as to whether an oste:opathic practitioner has a right to administer an 
anesthetic when performing a 'Surgical operation. 

Section 6 of the Act of March 1, 1905 (Laws of 1905, 106), provides: 
"The certificate provided for in Section 5 of this Act shall not authorize 
the holder thereof to prescri-be or us-a drugs in the practice of osteopathy, 
or to perform major or operatIve surgery; etc," 

This language of the law appears to be vary plain. It not only pro
hibits tha use of drugs by practitioners of this school, but prohibits the 
practice of surgery except in trivial operations. That an anesthetic is a 
drug is not susceptible of dispute, and it is considered to be a vary danger
ous drug and one necessitating technical experiance and knowledge in ad
minii5tering. 

Very truly yours, 
ALBERT J. GALEN, 

Attorney General. 
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