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$12.50 per acre for all lands reclaimed, and in det<lrmining this question 
it is not necessary to look to the terms of the contract actually '<lntered 
into between the said Commission and the predec'essor in interest of the 
Dearborn Canal Company, for the reason that if 'such contract provides 
for the delivery of any greater amount of bond:; it is not binding. 

If it be claimed that th'<l present board is 'estopped by the acts of its 
predecessor, the Commission, in making 'such 'excessive delivery of bonds 
in question, the reply is that the State, of which the Commis:;ion was the 
agent, can never be estopped by th'e acts of its agents or officers in 'excess 
of their power. 

"The government is never 'estopped, as an individual or private cor
poration may be, on the ground that the agent is acting under an apparent 
authority which is not real; the conclusive presumption that his powers 
are known, rendering 'such a. consequence impossible. So that the g:ov
ernment is bound only when th<lre is an actual 'authorization." (Bishop 
on Contracts, Section 993). 

Neither can there ,be a ratification of such an act by another board 
or offic~r, for the reason that the act is in violation of an express limita
tion imvosed by the law itself, and there can be no oth'er officer or board 
having the power to do this act in the first instance; therefore, no one 
who could ratify it. (Mechem, Public Offices and Officers, Section 838). 

I would therefore say that it i's the duty of the Carey Land Act Board, 
not only to make demand for any bonds that have been ill<lgaIly issued 
in excess of the amount authorized by law, but also to take such other 
steps as may be necessary to recover or annul such excessive issue; also 
that it i's the duty of the Board to take all steps necessary to complete 
the unfinished contracts of the Stat<l Arid Land Grant Commission, and to 
protect the State's interests therein. 

The opinion ,of Dec. 30, 1904, must therefore be modified consistently 
with the opinion of June 27, 1904, and with the action of this Department 
in bringing ',mit concerning the bond:5 of District No.2. 

Yours very truly. 
ALBERT J. GALEN, 

Attorney General. 

Railway Commission Bill, Power of Commission to Fix Rates. 

Under Section 5, Article XV, of the Constitution of Montana 
the Legislature has power to regulate and control by law the 
rates or charges for the transportation of passengers and freight 
by cummon carriers from one point to ar;other ill the State. Hav
ing such power, the legislature can delegate the same to a railway 
commission and may authorize them to hear evidence and deter
mine and fix rates to be charg~d for the transportation of pass
engers and freight between points in the State, and to provide 
that such rates so fixed by the commission shall be prima facie 
correct and reasonable until test~d in the courts of the State, and 
otherwise declared incorrect and unreasonable. 

cu1046
Text Box



OPINIONS OF THE ATTORNEY GENERAL. 31 

February 8. 1905. 
Hon. B. F. White, State Senator, Helena, Montana. 

Dear Sir:-In compliance with your request for an opinion from this 
office as to the power of the legislature to delegate authority to the 
Railway Commission to determine and fix reasonable rates for the trans
portation of passengers and freight from ona point to another within the
State, I respectfully submit the following: 

Section 5 of Article 15 of the Constitution of the State of Montana, 
reads, in part, as follows: "and the legislative aSSembly 'ohall have the
power to regulate and control by law the rates of charges for the trans
portation of passengers and freight by 'such companies as common car
riers from one point to another in the state.' 

This provision of the Conotitution unquastionably gives the legisla
ture authority to regulate and control 'ouch rates, and under the same
the legislature eould, without doubt, pass a law fixing the maximum 
rates to be charged lOr the transportation of passengers and freight within 
the Stata and the sama would be constitutional, provided such rates were-

Having such authority, there iii no question but what the-
legislature can by law delegate the sama to an agency or commission, 
who may hear evidenca and theraupon determine and fix such rates to be
charged for the transportation of passengars and freight, and the rates 
so fixed by such agency or commission would be prima facie correct and 
reasonabla until testad in the courts of the State and otherwise decla:rad 
incorrect and unreasonable. 

The State of Mississippi has pa'ssed a railway commission law, the
'same being set out at langth on pages 308 to '314 of volume 116, United 
SU3!tes Reports. Under this law they delegated to the railway commis
sion authority to take evidence upon and to determine and fix rates for the' 
transportation of passangers and freight within such State, and declared 
that the rates 1fo fiXed should be prima facie correct and to prevail untiI 
tested and otherwise determined in the courts. 

The supreme court of Mississippi, in the case of Stona v. N. J. & C. 
R. R. Co., 62 Miss. 653, in an opinion considering the Mississippi law, 
used the following languaga: 

"The appallee (N. J. and C. R. R. Co.) is not denied the right to fix, 
regulate, and receive just and proper charge's for transportation. That 
right is secured to it by its charter, and is not infringed by the act creat
ing a railroad commission. It remains unimpaired. All that has been 
attempted is to secure conformity to what is reasonable and proper. Th'a 
creation of a public agency to stand betwean the railroad companies and 

,those dealing with them, to 'see that the obligation of th'e former to be
reasonable in their charges is duly observed, is not an infraction of any 
right. The final test of reasonableness of rates is not with the railroad 
commission, but, as befora, with the government through its judiciary. 
Fixing rates by the commission iil not final and conclusive against a rail
road company. It is only prima facie correct and may b'e tested in the
courts. If it is not, it may be assumed that it will not. Of that none 
should complain. 'l'he concession made in the bill of the appellee of the-
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right of judicial control to prevent extortion and unjust discrimination is 
an admis3ion of the right of governmental control; and if th-e State can 
-control or -supervise at all, it may -aelect the agency through which to 
exert its right." 

The above opinion of the supreme court of Mississippi was approved 
by the Supreme Court of th-e United States. in the case of Stone v. 
Farmers Loan & TrUi;;t Company, volume 116 U. S. p. 336. 

I am satisfied that under the authority given to the legislature by 
Section 5 of Article XV of our State Constitution, the legislature can cr.eate 
a railway commisaion, as an agent in carrying out such authority, and 
can authorize such railway commission to determine and fix reasonable 
rates for the transportation of passengers and freight between points 
wnhin the State, and can further provide that such rates shall be prima 
facie correct until tested by the proper courts. 

Yours very truly, 
ALBERT J. GALEN, 

Attorney General. 

State Lands, Right of Legislature to Release the State's Rights to 
Private Persons. 

Under Section II of the Enabling Act State lands are not sub
ject to entry under the laws of the United States, whether sur
veyed or unsurveyed, but shall be reserved for school purposes 
-only; and, therdore, the State cannot by law relinquish its rights 
to private persons, and a law of that character would be special 
legislation under Article V, Sectio-n 26, of the Constitution. 

February 8, 1905. 
Hon. Alexander T. McDonald, Member of the Legislature, Helena, Mon

tana. 
Dear Sir:-You ask opinion of this office as to wh.:lther it is proper 

and legal for the legislature to pass a law whereby the State will be 
compelled to release its rights to certain lands -entered upon by persons in 
Flathead county. 

In reply to your inquiry I give you the following a-s my opinion: It 
would not be proper for the legislative assembly to -30 legislat.:l. Such 
legislation would be contrary to the Enabling Act, and would be contrary 
to the provisions of our Constitution. School lands were granted to the 
State of Montana by Congress in trust for school purpOS.:lS and the l.:lgisla
ture has no right or authority to interefere with th-e express provisions 
of 3uch trust. The act of Congress places limitations upon the State'3 
right of use, sale and acceptanc.:l of such lands. 

Section 11 of the Enabling Act provides: 
"That all lands herein granted for educational purposes shall be dis

posed of only at public sale, and at a price not less than ten dollars per 
-acre, the proceeds to constitute a permanent school fund, the interest of 
which only shall be -expended in the support of said schools. But said 
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