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Attachment, Fees For.-Fees in Attachment.-Sheriffs, Fees For
Attachment.
under Second Paragraph, Sec. 4634 of the Political Code, but
one fee of one dollar can be charged for the use of the County in
making seryice of one \\' rit of Attachment.
Helena, Mont., Dec. 30, 1905.
Hon. A. J. Walrath, County Attorney, Bozeman, Mont.
Dear Sir:-I am in receipt of your letter of the 26th nist.. in which
you submit "the proposition as to whether, under the second paragraph
of Section 4634, of the Political Code, the Sheriff, upon making more than
one service of one writ of attachment is entitled to more than one fee
of $1.00, besides mileage?"
This same question was heretofore submitted to Attorney General
Donovan by the County Attorney of Sweet Grass County, and the Attorney General's reply thereto, under date of September 16th, 1903, was
to the effect that but one fee could be charged for the' same writ of attachment under Section 4634 of the Political Code.
This, we believe, is a correct statement of the law. This fee of one
dollar goes to the county and the county cannot exact but one fee for the
same writ, and it includes all that can be collected for the use of the
county under the second SUb-division of said section.
And the term
"service" includes all that is necessary to be done to make proper service
of the writ as required by Section 895 of the Code of Civil Procedure as
amended by the laws of 1899, page 139.
Respectfully submitted,
ALBERT J. GALEN,
Attorney General.

Appropriations, Use· Of.
under authority of State v. Cook, 14 ~Iont. 333, when a specific
apporpriation is made for a specific use for the two ensuing
fiscal years, and the amount appropriated for the first year becomes exhausted, items of expense thereafter incurred during
st:ch fiscal year may be paid by warrant drawn against the amount
appropriated for the succeeding fiscal year when that year is
reached and the money available for payment of such specific
Until the year 1906 is reached, however, the Auditor is
items.
not authorized to draw his warrant, because·. there is no fund
aV2.ilable.
Helena, Montana, Jan. 5th, 1906.
State Board of Examiners, Helena, Montana.
Gentlemen: -On May 20th, 1905, an opinion was rendered by this
office to State Auditor H. R. Cunningham to the effect that when the
amount of money appropriated by the Legi'slative Assembly for c;peciiic
purpose for a given year ,had been exhausted, no more warrant.;; could
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be 'drawn. This opinion was basccd upon the reason and th<lory, und"er
our constitution, that it rests within the abosolute inherent power of the
Legisla,t/ive Assembly, not onijy to provide the revenues for the conduct
of the Statcc Government and the means of collecting same, but 'also to
limit and restrict file amount of expenditures in connection with the
running of ItJhe state government, or any depar:rment thereof, for each
of the two fis'cal years 'intervenill'g s~ssions of the legislative assembly.
Moreover, it is quite apparent that moneys appropriated for 1906 by the
legislative assBm'bly could not properly be drawn upon by thB Aud,itor
before they were available.
And according;ly, 'where an a'ppropriation
made fOT a specific purpose for the year 1905 had become exhausted prior
to Ithe clos~ of the fiscaI year, there was no fund avail'able upon which'
the Auditor might draw his warrallit.
And where ;there is no fun{).
created 'by legislative appropriation, or by special tax -levy pursuant to
law, the Aud-itor is by the Constitution prohibited from drawing his warrant, even though ;the claim bea legit~mate one and authorized by law,
Subsequently on, th<l 10lth day of November, 1905, in a'll opinion
rendered by thia office to GoverItor Joseph K, Toole, it was held upon
the authorIty of State v. Cook, 14 Mont. 333, that any baJance or unused portiO'll of an appropriation made for speci'fic purpose for the year
1905, might be tramferred and added to the a:mount of ,ruppropriaition
made for the next ensuing fiscal year rathe'r than permi1tted to lapse ,into
the geneml fund, upon the theory that al1 appropri'ations were made for
two years continuously,
litsercms to us perfectly -clear and plain, that when the legislative assembl'y provides in an appropriation bill, for instance, "for the year 1905,
for office and travenng 'expenses of Attorney General, $400.00, or ao
much thereof as may be necessary", (the adequacy of which 'amount W<l
do not concede), the attorney general ii> thereby Umited for offi'ce and
tI1aveling 'expenses incurred 'in the year 1905 to that i>pecific sum, and,
in the event that there be any surplus remaining, it shouId be, properly
returned to the credit of the general fund.
An{). that debts incurred in
the year 1905 in excess of that amount should not properly be paid out
of a like appropriation made for the year 1906.
It seems to us quite
clBar that the appropriation iil mad"e for a 'specific time and purpose and
cannot pl'operly be diverted to any other use, but our Supreme Court,
in the Oook case, above cited, has coniltrued the law contrary to our view,
and held that the unexhausted portion for the year 1905 for instanc'e,
should properly be advanced and credited to the appropriation made for
the same 'purpose for the ensuing fiscal year.
Thts case is not in accord with our view of th'e law or construction
of the State Constitution.
However, it is the opinion of the Supreme
Cour.t ,and, until it 'is reversed or modified, must guide us in the execution of the law.
At this tiime the question arises whethet or not, when the fiscal year
1906 is I'e:ached, and the appropriation therefor available, claims incurred
in 1905 in excess of the approp~iaition made for that year may be paid by
warrant drawn against the 1906 appropriation?
In answering this question, I will not make a review of tIre authori-
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tieil, ail sufficient reference has been made to them in the other opinion.;;
rendClred by this office harein referred to, and we are unable to find any
authority to sustain an affirmative reply to this question other than the
Cook case herein above cited.
If the unused balance of an appropria'
tion -made for a specific purpoile for the year 1905 can 'be transferred to tha
appropriation made for 1906 and used for expenses incurred in 1906, we
can sae no good reason, under the law or on principle, why legal
obligations incurred in 1905 cannot b-a paid from ilie 1906 appropriation
when the same is available, ,and we therefore hold, and you are 'advised,
upon authority of our Supreme Court d"aciilion above referred to that,
when the fiilcal year 1906 49 r'Clache:d, and the moneys appropriated by the
legiillative assembly for that year are available for the payment of specifiC
items of 'axpense, that unpaid bills for 1905 ,approved or 'not paid because
of ,the exhaustion of th-a appropriation of tha.t year, may properly be paid
from the moneys appropriated for like purposes for the year 1906.
Respectfully submitted,
ALBERT J. GALEN,
A.ttorney General.

County Treasurer-Official Bond Of-Bond from Bank.
A Coun.ty Treasurer is liable for the loss of public funds except
when the loss is occasioned by the act of Goa or the public
enemy, or where a statute has expressly provided that the ,funds
shall be deposited in some bank.
Under Section 4367 as amended by Chapter 5, laws of 1903,
the depositing of money in a bank is optional with the treasurer.
If he does so deposit it and take a bond from the bank, it does
not rel'ieve him and his bondsmen from, liability on the official
bond.
Helana, Montana, Jan. 6th, 1906.
Hon. T. J. Porter, Couruty Attorney, Miles City, Montana.
Dear Sir:-Your 'l'atter of the 29th ult., received, in which you ask
for an opinion as to whether the County Trea;;urer's bOll'd to the County
would be liable for any los;; by reawn of the frui.Jura of a barrk where the
county treasurer htad depoSited money in iluch bank and taken a bond
from tira bank 'as required by Section 4367 of the Politkal Code as
amended by Chapter 5, Laws of 1903.
Aa a general rule, ,public officials who have the handling of public
funds are 'held to a strict accountability, and the only conditions upon
which the treasurer and his 'bondsmen :are not held Uable for ,tJhe los'S of
public morrey.;; is whera the 10ilil is occailioned by the act of God, or the
public "anemy, or where the county treasurer has been required tJo deposit
the money in some depository pursuant to an express' provision of th'a law.
In the casa of City of Livingilton v. Woods, 20 Mont. 92, it was held
that the traasurer and hiil bond5men were not liable for the loss of
money deposited in the Livingston National Bank, for the reason that
the ordinance of the Oity of Livingston and also the general law, re-

