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proper remedy to compel the board of county commissioners to make the 
levy of taxes required to be made by them by law, but it is now quite 
apparent that it is impossible to have recourse to that remedy, for too 
warrant for the collection of taxes ("The Duplicate Assessment Book") 
has already passed beyond their jurisdiction. 

In Insurance Company v. Board of Supervisors, 24 Barb. (N. Y.) 166, 
in considering a question of this character, the court said: "By section 
27, same act, they must cause the corrected assessment roll with the war: 
rant for the collection of the taxes assessed, to be delivered to the reo 
ceiver of taxes on or before the first day of September therafter. After 
the taxes are assessed, and warrants issued and delivered to the reo 
ceiver of taxes, the supervisors have no further control over the assess· 
ment roll, and a mandamus to them to strike the relator's name from the 
roll, would be entirely nugatory. Their power is spent, and if the writ 
issued, and they were to obey it, it would not stay the receiver of taxes 
in the execution of the warrant. That a mandaums should not go under 
such circumstances, has been expressly held in two cases. (The People 
V. Supervisors of Westchester, 15 Barb. 607. The People V. Supervisors 
of Grean County, 12 id. 217.)" 

In High's Extraordinary Legal Remedies, section 140, it is said: 
"But mandamus will not go to a board of supervisors requiring them to 
make correction in the assessment of taxes for their county, after the 
assessments have been completed and warrants have been issued to the 
receiver of taxes and the matter has passed beyond the control of the 
.supervisors, since the writ would be nugatory if issued, * • * 

This same principle is announced in Gaither v. Green, Tax Collector, 
40 La. Ann. Rep. 362. See also, State V. Henderson, et aI., 59 Md. 338; 
2 Cooley on Taxation, 1350. 

Section 2999, Penal Code, makes the wilful omission to perform any 
duty enjoined by law upon any public official a misdemeanor. It is 
probable that the only remedy the State now has is by action under this 
provision of the Penal Code or by resort to the official bonds of the 
county commissioners. (Section 4213, Political Code; Section 4333, 
Political Code, as amended 1899, p. 77; Section 4336, Political Code.) 

Respectfully submitted, 
ALBERT J. GALEN, 

Attorney General.. 

Appropriations, Use Of. 

Under ~uthority of State v. Cook, 14 :\lont. 333, a balance or un­
used portion of an appropriation for the first of two fiscal years 
for which appropriation is made for a specific purpose by the 
legislative assembly may be transferred and added to the appro­
priation "made for the second fiscal year. 

Helena, Montana,. Nov. 10, 1905. 
Hon. Joseph K. Toole, Helena, Montana. 

Dear Sir:-Your verbal request for an opinion on the following ques· 
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tion received: Should the unused portion, if any, of the four thousand 
dollars appropriated to pay "the expenses of the Board of Administration 
of the Farmers Institute" for the fiscal year ending November 30, 1905, be 
turned back into the general fund of the State at the close of the fiscal 
year of 1905 ,or may it be carried over and used for the .purposes of said. 
institute during the fiscal year of 1906? 

Section 12, Article 12, of the State Constitution provides that the 
appropriations for any fiscal year shall not exceed the revenues received 
from the taxes levied for such fiscal year. Therefore, the Legislature irr 
making appropriations to meet the expenditures of the fiscal year mus .. 
pro rate the revenues to be used for various State purposes so that th6 
aggregate of the appropriations for any year will not exceed the revnue 
received for that fiscal year. It was held in an opinion of this office to 
the State Auditor of May 20, 1905, that when an amount appropriated for 
specific purposes out of the revenue to be received in any fiscal year 
from taxation had been exhausted, no more warrants should be drawn 
against the fund created by said appropriation, for the reason that all 
the revenues that could be possibly used for such purposes out of the 
taxes of that fiscal year was then expended. 

But the question now presented is an entirely different matter and 
was not considered in the opinion referred to above. Said Section 12 
of Article 12 of -the Constitution further provide" that "No appropriation 
of public moneys, 'shall be made ifor a longer term thaI1 two yea-rs." Umler 
this last clause there can be no question but that the legislature can make 
an appropriation for a specific purpose for a period of two years. How­
ever, the legislature in making such appropriation must designate what 
portion of the appropriation shall be paid out of the taxes received for 
each fiscal year of said two year period. No greater sum can be used 
for any specific purpose out of the taxes for any fiscal year than the 
amount appropriated from the taxes for such year for that purpose. But 
when an appropriation- of a certain amount is made for two years for a 
certain purpose under the constitutional provision authorizing the legis· 
lature to make appropriations for a term of two years, the general rule 
seems to be that the total amount of such appropriation is set apart for 
the specific purpose named therein for the entire period of two years. 
The only limitation upon such appropriation being the amount thereof 
that can be paid each year out of the taxes received from the levy for 
that year. The legislatures of most of the states having constitutional 
provisions similar to ours, instead of dividing their appropriation bills 
into two sections; the first naming the amount of the appropriation for 
any purpose for the first fiscal year, and the second naming the amount 
of the appropriation for the same purpose for the second fiscal year, 
make their appropriations for two years all in one section. For instance, 
the legislature simply provides in one section that there shall be ap· 
propriated the sum of eight thousand dollars for the fiscal years ending 
November 30, 1905, and November 30, 1906, designates what portion of 
the appropriation shall be taken from the taxes of each fiscal year. Such 
an appropriation has been held to be a continuing appropriation for the 
full term of two years, but that at the end of two years it lapses by virtue 
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of the constitutional provision and goes back into the general fund of 
the State. 

State ex. reI. Null, vs. Mayhew, 10 S. D. 365. 
"Unless there is a special provision in the act itself, declaring that if 

the money is not used at the time stated the appropriation shall lapse," 
the appropriation will continue until the close of the second fiscal year. 

State ex:. reI. Dales, VS. Moore, 36 Neb. 579. 
"By a well settled construction of this provision of the constitution, 

all appropriations, whether general or special, when otherwise unlimited, 
will continue in force and be effective for the purposes for which they 
were made until the expiration of the first fiscal quarter after the ad· 
journment of the next regular session of the legislature, at which time ali 
appropriations must lapse and cease to be of any effect." 

The People ex. reI. vs. Swigert, 107, Ill., 500. 
The Supreme Court of Montana in the case of State vs. Cook, 14 

Mont. 333, in considering an appropriation bill worded somewhat dif­
ferently from the one now under consideration said: "The appropriation 
involved is for specific purpose, and is for two years. We think the ap­
propriation in question being for two years, is subject to any terms and 
liabilities that may be incurred by the State's agents during the whole, 
period that it was intended by the legislature that it should continue." 

The act construed in this ~ase by our Supreme Court appropriated 
forty-two thousand dollars for the year 1893 to be used in the construc­
tion of an eastern prison, and thirty thousand dollars for the same purpose 
for the year 1894. 

From the above construction of constitutional provisions, similar 
to ours, and from the opinion in the case of the State vs. Cook, we are 
of the opinion that an appropriation made by the legislature of this State 
for a specific purpose continues in force, and the money so appropriaterl 
can be used for said purpose at any time during the term of two years 
for which the legislature can make appropriations for specific purposes, 
provided we have no law expressly declaring to the contrary. 

House Bill No. 292, Laws of 1905, 'page 384, at section 1, provides: 
"That the following sums, or as much thereof as may be necessary, be, 
and the same is hereby appropriated for the objects hereinafter ex:pressed, 
for the fiscal year ending November 30, 1905." There is no express 
declaration in this act that the money appropriated from the taxes of 
1905, should not be used for the purposes for which it was appropriated 
after November 30, 1905. Nor do we find any other law, except the con­
stitutional provision, which limits the period during which money ap­
propriated for a certain purpose may be used for such purpose. 

In our opinion the clause "for the fiscal year ending November 30, 
1905" simply limits the amount of the appropriation for the Farmers In­
stitute that may be taken from the tax:es levied for the fiscal year end­
ing November 30, 1905, and does not limit the time within which such 
money can be used. 

We are therefore of the opinion, that any balance or unused portion 
of the four thousand dollars appropriated for the farmers institute out of 
the taxes of 1905, does not on November 30, 1905, return to the credit of 
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the general fund of the State, and that the same may be used for the 
purpose for which it was appropriated at any time prior to November 30. 
1906, when, by virtue of section 12, article 12, Constitution, all appropria­
tions die. 

Very respectfully, 
ALBERT J. GALEN, 

Attorney General. 

National Guard, Money and Property of Companies Mustered 
Out. 

vVhere a company is mustered out of service, all property and 
money of such company revert to the State. If there are out­
standing debts of the company, they should first be paid out of 
the money of the comp:lny on hand. The balance of money, 
after payment of outstanding debts, is placed to the credit of 
the general fund of the State. 

Helena, Montana, Nov. 17, 1905. 
Hon. A. M. Alderson, Adjutant General, Helena, Montana. 

Dear Sir:-Your letter of the 7th instant, requesting an opinion of 
this office, received. From the first question submitted it appears that 
Company E, of Livingston, was mustered out of service, and upon going 
out of service the company transferred a set of lockers to another com­
pany of the National Guard for the sum of $80, which money was turned 
over to you. At the time Company E was mustered out there were out­
standing debts against it to the amount of $80. The question asked upon 
the above facts is, "may the outstanding accounts of Company E be paid 
therefrom ?" 

Company E no doubt used $80 or more of its appropriation for the 
purpose of procuring these lockers, which are property of the State. If 
they had not used their appropriation for this purpose, they would have 
had money on hand to pay all their outstanding debts. It is only the bal­
ance on hand after paying outstanding debts of a company that reverts 
to the State upon the company being mustered out of service. Therefore, 
when they transferred their lockers to another company for money to the 
amount of $80, we are of the opinion that Company E would have the 
right to use this money. or so much thereof as may be necessary, to pay 
the outstanding debts of the Company at the time it was mustered out of 
service. As this money was turned over to you, you are advised to pay 
the claims of this company, which have been properly audited, and get 
the receipts from the claimants and attach same to their claims, which 
are filed. 

The second question submitted relates to Battery A, which was also 
mustered out of service. At the time Battery A was mustered out they 
had on hand the sum of $242.46, the same being the balance of the money 
appropriated to them for the year 1904. Section 36, of senate bill No. 13, 
laws 1897, p. 155, provides that "when a company is disbanded or mustered 
out all property and money in the treasury of such company must revert 

cu1046
Text Box




