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ing tract of similar acreage, but the question of difficulty now arising is: 
Will the fact that the county still holds and owns 160 acres of land for 
county poor farm purposes, after sale of a forty acre tract thereof, pre· 
vent their making exchange purchase of the more desirable forty acre 
tract adjoining the main tract? 

Section 3213, Political Code, confers authority specially upon a board 
of county commissioners to purchase for the county a tract of land not 
eXGeeding 160 acres for county poor farm purposes, but it will be noticed 
that the county is not prohibited from owning a larger tract for such 
purposes, secured otherwise than by purchase. If a tract larger than 
160 acres were donated to the county for use as a poor farm, or if a tract 
of land were donated to the county for like purpose at a time when it 
already owned by purchase 160 acres of land, the transfer could not be 
considered illegal and void because the county could not own for such 
purposes a tract in excess of 160 acres. 

Subdivision 8, of section 4230, Political Code, authorizes the board 0'1 
county commissioners "to pUlthase, receiv by donation, or lease any real 
or personal property necessary for the use of the county." And under 
this general authority there can be no doubt as to the right of the board 
to receive for the county by donation real or personal property for any 
purpose, and if it were not for the limitations contained in said section 
3213 the board might acquire by purchase any quantity of land thought 
to be necessary for county poor farm purposes. 

There is no limit placed by the law (Subdiv. 10, of Sec. 4230, Political 
Code), upon the amount or kind of county property, real or personal, 
which the board are authorized to sell. And, therefore, applying the law 
and business judgment, we give you as our opinion that there is no ob· 
jection to the board making the exchange as we have heretofore outlined, 
even though the county may now own and hold for county poor farm 
purposes an acreage in excess of 160 acres, provided only, that the actual 
amount of land in the aggregate secured for the county by the board by 
purchase shall not exceed 160 acres; and, provided, further, of course, 
that the terms of the donation grant of lands be not disregarded or vio­
lated. 

Respectfully submitted, 
ALBERT J. GALEN, 

Attorney GeneraL 

School DistrictS'-Census-Apportionment of School Funds. 

1. Census reports of clerks of school districts may be amended 
by the clerk at any time prior to apportionment of school funds, 
as the facts may justify, and they may also be corrected by the 
county superintendent so as to correctly show the facts where 
error is apparent on the face of such returns or within the knowl­
edge of the county superintendent. 

2. Children should be enumerated by the clerk of the school 
district for the purpose of apportionment of school money by the 
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county superintendent in the district in which they actually r('­
side rather than in the district in which they attend school. 

Helena, Montana, Nov. 1, 1905. 
Phil I. Cole, Esq., County Attorney, Chouteau, Montana. 

Dear Sir:-I am in receipt of your request for an opinion from my 
office in relation to the census of school children for the purpose of ap­
portionment of school funds. 

You say that some school clerks have reported the names of children 
not residents of the district and not legally entitled to be included in such 
reports, and you ask: 

First: Is there any way that these reports may be revised or 
amended so as to represent the correct number of children for which the 
school district is entitled to apportionment of school funds? and, 

Second: Where children reside in one district and attend school in 
another, in which district should ·they be counted for the purpose of ap· 
portionment of school money? 

1. In answer to your first inquiry, we are of opinion that it rests in 
the power of the clerk to make such corrections in his report, prior to the 
time the apportionment thereon is made by the county superintendent of 
schools, as the facts seem to justify; and if the county superintendent has 
knowledge that certain children included in the district clerk's census 
return are not legal residents of the district, or vice versa, and therefore 
should or should not have been included in the census return, it is within 
the power of the superintendent to correct such return by adding to it 
the names of children which should have been included or by striking 
therefrom the names of children not properly included. The county suo 
perintendent is controlled in making apportionment of the school fund, 
under the provisions of section 1737, Political Code, by the census reo 
turns made by the clerk of the district, pursuant to the provisions of di­
vision 3 of section 1830, Political Code, where there is no error apparent 
on the face of the return. The law requires "an exact census" of chilo 
dren "residing in the district," and, therefore, where error is apparent 
on the face of the returns, or to the certain knowledge of the county su­
perintendent, it is within his province to rectify the same. (See school 
District No.7 V. Patterson, 10 Mont. 17.) 

2. In answer to your second question, we give you as our opinion 
that in the taking of the census of children for the purpose of apportion­
ment of school money, as provided by division 3, 'section 1830, Political 
Code, Children should be counted in the district in which their father or 
families actually reside, rather than the one in which they attend school. 
The language of the statute seems perfectly clear. It provides: "Tht> 
district clerk shall .. .. » make annually, between the first anu 
twentieth days of August in each year, an exact census of all children and 
youth between the ages of six and twenty-one years residing in the dis­
trict," etc. The use of the words "residing in the district" clearly show 
the legislative intent on the subject. 

Children should be enumerated for school census purposes in the dis-
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tricts, respectively, where their fathers reside, or where they have their 
permanent home. 

The conditions under which the attendance of children is permitted, 
in the public schools of districts of which they are not residents, is pro· 
vided for by law, as is also the transfer of the amount of apportionment 
due on account of such children to the district, other than their residence, 
wherein they attend school. 

(Section 1797, Political Code, as amended by chapter 26, laws 1903, 
p. 37; see also School District No.7 v. Patterson, supra.) 

Respectfully submitted, 
ALBERT J. GALEN, 

Attorney General. 

Fireman Disability Fund-Taxes-Cities and Towns. 

Under Section I, Article 12, of the constitution the legislature 
has authority to levy taxes for state purposes. Section 4, Article 
12, prohibits the legislature from levying taxes for county, city or 
town purposes. The authority to levy taxes for county, city and 
town purposes is vested by the constitution, and legislative acts 
pursuant thereto, in the c.ounties, cities and towns alone. The 
act of 1899. p. 73, and the act of 1903, p. 210, attempting to divert 
a part of the taxes received from levies made by a county for 
county purposes to another use than that for which they were 
levied is unconstitutional and void. 

Helena, Montana, Nov. 2, 1905. 
Hon. W. D. Clark, Chairman, Board of County Commissioners, Butte, 

Montana. 
Dear Sir:-Your letter of the 14th ult., enclosing opinions from the 

county attorneys of Silver Bow and Lewis and Clark Counties, relating 
two the disposition of taxes levied under section 681, Civil Code, on fire 
insurance companies for excess of premiums received over losses an,t 
ordinary expenses, and requesting the opinion of this office on such ques· 
tion, received. We are also in receipt of a letter from the county at· 
torney of Fergus County enclosing an opinion by him on this question. 

After carefully considering alI of these opinions, the constitutionai 
questions raised therein and the law upon this subject, we have reached 
the following conclusions: 

Section 681, Civil Code, provides that "insurance corporations and 
companies transacting business in this state must be taxed upon the 
excess of premiums received over losses and ordinary expenses incurred 
within the state during the year previous to the year of listing in the 
county where the agent conducts the business, properly proportioned by 
the corporation or company at the same rate that all other personal prop­
erty is taxed," etc. Chapter CXIII, laws 1903, provides that "all excess 
premiums collected in any county by any fire insurance company shall 
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