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OPINIONS OF ATTORNEY GENERAL.

Helena, Montana, Oct. 31, 1905.
Hon. A. F. Bray, Colonel, Commanding 2nd Infantry, N. G. M., Butte,
Montana.
Dear Sir:-I beg leave to acknowledge receipt of your communica·
tion of October 24, making inquiry as to the pay of national guardsmen
who attended the recent encampment at the military reservation near
Boz<!man, 'Montana.
Under the provisions of section 18,. of the act of March 9, 1897, laws
1897, p. 152, "there shall be held every year an encampment of the na·
tional guard, not to exceed ten days in duration, at the State military
reservation (old Fort Ellis) near Bozeman, at such time as the governor
shall direct.
For services during such encampment the national guard shall be
entitled to the following per diem:
Privates and musicians ................................ $1.50
Corporals ............................................ 1.60
Sergeants ............................................ 1.75
Non·commissioned officers and members of the regi·
mental band ...................................... 2.00
Second lieutenants................................... 2.25
Captains and all officers of higher rank ................ 2.75
All men and officers who have not received this pay are entitled to
receive it, or to have their claims allowed therefor. It is probable that
there is not money enough in the fund to pay all these claims. In that
event claims that were allowed would have to be referred to the next
legislative assembly, in accordance with the provisions of section 689,
Political Code.
The Adjutant General informs me that he will address a communi·
cation to the company commanders of the various companies, advising
them to have the men file their claims with the State Board of Exam·
iners for any pay which they may claim that is due them by reason of at·
tending this encampment, and
transmit to such company com·
manders a sufficient number of blanks for this purpose. The claims then,
when made out and signed and O. K.'d by the company commanders, to
be transmitted to the State Board of Examiners for approval.
It is very unfortunate that there is not sufficient money in the en·
campment fund to pay all these claims for attendance, but under the
circumstances the proceedings above outlined is all that can be done at
the present.
Respectfully 'submitted,
ALBERT J. GALEN,
Attorney General.

will

Sinking Fund-Poor Fund-Road Fund---:.General Fund-Transfer of Funds.
'
It is the duty of the county commissioners annually to levy
a tax sufficient to pay the interest of all bonds and to create a
sinking fund.
This provision is mandatory. If the board vio-
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lates this provision and dOes not provide for a sinking fund, the
interest on bonds may be paid out of the surplus money on hand
in any of the other county funds, except the school fund, provided
there is a surplus in any such funds at the end of the fiscal year.
The commissioners, under Division 5 of Section 4230, may levy,
in addition to the per capita tax of $2.00, a special tax for the poor
fund of the county.
If th:s fund proves lI1sufficient for the care
and maintenance of the poor, the commissioners have no authority to transfer money from other funds to this fund until the
close of the fiscal year, when they may do so out of any surplus
in the funds, other than the school fund.
When a fund is exhausted prior to the close of the fiscal year, warrants drawn
against it must be registered, as provided in Section 4290, Political Code.
Section 4256 provides for the transfer of all surplus
money that may be on hand in the several funds, except the school
fund.
All taxes levied for the different special purposes mentioned in the law must be used exclusively for such purposes,
until the close of the fiscal year, at which time, if there is a surplus
in any such funds, other than the school fund, it may be transferred under te provisons of Section 4256.
The word "poor", ,as used in Section 4569, Political Code, means
the persons entitled to relief from the county, as defined in Section 320I, of the same code.
Helena, Montana, Oct. 31, 1905.
Hon. T. E. Collins, State Examiner, Helena, Montana.
Dear Sir:-Your request for an opinion upon the following questions received:
"1. Where there is no Sinking Fund created to pay interest on
Bonds is there authority to pay same out of County Fund?"
"2. Where a County levies no property tax for the Poor Fund is
there any authority to defray Poor Fund expenses out of the County
Fund?"
"
"3. Does Section 4256 authvrize tho! transfer of Road or Poor Funds
to County Funds or County Funds to Road or Poor Funds?
Doesn't
Section 4256 contemplate the transfer of county funds only and not Road
or Poor Funds?"
"4. Under the Poor Law, page 416 Political Coqe, it appears a person is not a County charge because he is poor; he must be sick or unable
to work, to be entitled to the County aid and then only at the Poor
House, if there is one. Under Section 4569 the Auditor is authorized to
examine all claims for charity under the direction of the Boar dof County
Commissioners. Do these Sections authorize the Auditor and Commis·
sioners to rent houses and furnish widows and children with fuel and
provisions ?"
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These questions will be answered in their regular order.
1. Under section 4247, Political Code, it is made the plain duty of
the board of county commissioners annually, at the time of levying
taxes, to levy, in addition to all other taxes, a sum sufficient to }:lay the
interest on all bonds issued by the county and to create a sinking fund
for the payment of the bonds when due. The taxes received under this
levy is to be set apart in a fund to be known as the "bond fund." Thi.!
provision is mandatory and should be strictly observed by the boards oj'
county commissioners. However, where a board of county commis·
sioners violates its duty in this respect and makes no provision for the
payment oi. interest on bonds by special levy, it must be preilumed that
the board, in estimating the current expenses of the county, included the
interest upon outstanding bonds. which is a fixed charge, and provided
for the payment of the same in making their levy for general county
purposes, under division 13, section 4230.
We are, therefore, of opinion that the interest upon outstanding bonds
should be paid out of the surplus in the county fund, (Sec. 4230, Pol.
Code.) or, as authorized by section 4256, Pol. Code, from the surplus
moneys that may be on hand in any of the other county funds, except the
school fund, where the county commissioners have violated their plain
duty by failing to make a levy for the bond fund.
However, until the
end of the year, none of such funds are available for that purpose or for
any purpose other than that for which they are specially created, for until
then the amount of available "surplus," if any, can not be ascertained.
2. Division 5, of section 4230, provides that in addition to the per
capita tax of two dollars, the commissioners may levy a tax on property,
not 'exceeding one·fifth of ona per cent., the taxes received from this
levy to be placed to the credit of the poor fund of the county. It is the
duty of the county commissioners at the time of levying taxes to make an
estimate of the expenses for the care and maintenance of indigent, sick
and other~ise dependent poor of the county, and if, in their opinion,
the per capita tax will not be sufficient to meet such expenses they should
make a levy on the taxable property, as provided in said division 5 of
section 4230. If the fund thus provided for by the county commissioners
proves to be insufficient to pay the expenses for the care and main·
tenance of the sick and poor of the county for the fiscal year, the commissioners have no authority, prior to the close of the fiscal year, to
transfer any moneys from the county fund, or- any other fund, to the
poor fund for the purpose of providing for the deficiency.
Such transfe!
can only be made at the close of the fiscal year from some fund, other
than the school fund. in which there is found to be a surplus, as provided in section 4256, Political Code.
Section 4290, Political Code, provides that warrants shall be drawn
by order of the board of county commissioners for the current expenses
during the year "and must be paid in the order of presentation to the
treasurer. If the fund is insufficient to pay any warrant, it must be
registered and thereafter paid in the order of its registration." The poor
fund provided for by division 5 of section 4230 is a special fund created
for a special purpose, and whenever this fund is exhausted during any
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fiscal year warrants drawn against the same must be registered and paid
as provided in section 4290.
The county fund provided for by division 13 of section 4230 is a
special fund created to defray the current expenses of the county, in·
cluding salaries otherwise unprovided for.
But the current expenses to
be paid out of the county fund do not include expenses that are to be
paid out of special funds for special purposes, for which separate and
distinct levy is provided for by law.
3. Section 4256 authorizes the transfer of all surplus moneys that
may be on hand in any of the several county funds, except the school
fund, to such fund or funds as the board may deem for the best interests
of the county, or to appropriate said surplus to the payment of outstanding indebtedness.
Subdivision 4 of section 4230 authorizes the commissioners to levy
a tax for the purpose of laying out, maintaining, controlling, managing.
public highways, bridges and farries.
The money from thi.;; tax goes
into wnat is known as the '"road fund," and is a special levy for a:
special purpose. As stated above, subdivision 5 of said section provides"
for the levying of a tax for the poor fund, which is a special fund for a
special purpose.
Section 3982, Political Code, provides that that part of the poor
fund derived from poll taxes must be paid to the county treasurer for
the exclusive use of the poor fund of the county.
Division 13 of sec·
tion 4230 provides for a levy for county purposes to defray the current
expenses, including salaries otherwise unprovided for. As stated above,
this is a special fund for a special purpose, and cannot be used for paying expense" incurred which the law provides :;hall be paid out of oth"er
special funds raised by a special tax for that purpose, except as authorized by law.
Section 4257 provides that a sum not less than one nor more than
twenty-five per cent of the county fund shall be set aside and known as
the "contingent fund" to defray incidental expenses of the county. Upon
making the annual levy of taxes, it is the duty of county commissioners
.to estimate, as near as possible, the expenses for the fiscal year that
will be incurred against the respective funds mentioned above.
Until
the close of the fiscal year these funds should be held sacred for the
payment of expenses incurred and legally chargeable against the special
fund created for the purpose of paying such expenses.
Until the close
of the fical year there is no means of telling just what the expenses
against any special fund will be, and therefore there is no way of determining whether there is a surplus in any of such funds until the
close of the fiscal year and the county treasurer has made his annual
settlement with the county clerk, as provided in division 4 of section 4350.
If, upon such settlement, the board of county commissioners find that
there is a balance on hand in any of the special funds, except the schoo}
fund, after providing for all outstanding warrants issued against such
special fund, then, under the provisions of section 4256, the board has
the right to transfer the surplus moneys so found to be on hand in the
several county funds, exce ptthe school fund, to such other fund or funds
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as the board may deem for the best interests of the county.
Thus, if
in anyone fund there was a surplus at the end of the fiscal year, and in
any other fund the money had been exhausted and warrants presented
were registered, they could transfer the surplus to the fund against which
warrants were registered, whereupon the treasurer could call in and pay
such registerd warrants.
In our opinion there is no question but what the surplus moneys reo
ferred to in section 4256 means the money on hand at the close of the
fiscal year, after paying all warrants issued against the respective funds.
This construction is sustained by the language of section 4258, which says
"if a surplus remains in the contingent fund at the end of the year, such
surplus must be transferred to the general fund." It is the plain intention of the legislature that the various funds provided by law should be
used exclusively for the purposes designated in establishing such funds
and that they should not be transferred or in any manner diverted from
the special purposes for which the special tax was levied until the close
of the fiscal year. If such was not the intention of the law there would
have been no occasion for providding for several different funds.
The
county commissioners could have been authorized to have made one general levy of so many mills upon the taxable property of the county and
then drawn all warrants against such general fund.
But the legislature
has seen fit to provide separate funds to be used for specific purposes,
and by division 3 of section 4350 has specifically stated that the county
treasurer must so keep his books as to show the amount received and
paid out on account of the separate funds.
Nowhere does the law
authorize the transfer of the money in one fund to that of another, except
the surplus mentioned in said section 4256.
This surplus can only be
determined at the close of the fiscal year.
Under section 4290 it is provided that "if a fund is insufficient to
pay any warrant it must be registered and thereafter paid in the order
of its registration." From this language there can be no question but
what the warrants issued against a certain fund must be paid out of that
fund or registered against such fund·, and that the legislature did not
intend that money belonging to any other special fund should be trans·
ferred to the fund against which such warrant was issued, except at the
close of the fiscal year when it was ascertained that there was a surplus
in any fund.
4. The only persons who are entitled to receive relief from the
county are those who are without means and unable to earn a livelihood
in consequence of bodily infirmity, idiocy, lunacy, or other cause, and
have no father, grandfather, mother, grandmother, children, grand chilo
dren brothers or sisters of sufficient ability to care for them. (See sections 3201 and 3203 Political Code.) . Under section 4569, Political Code.
the county auditor is made county superintendent of the poor. The word
"poor," as used in this section, means persons entitled to relief from the
county, as defined in said section 3201, Political Code. The "claims that
may be made upon a county for charity" simply means the claims of persons entitled to relief from the county, as defined in said sections 3201
and 3203. If the county has a poor farm, all persons who are a county
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charge should be provided for at such poor farm, provided it is of suf·
ficient capacity for that purpose, and, provided, further, that the com·
missioners have made provision at such poor farm for the support and
maintenance of the sick, poor and infirm.
As to the renting of houses and furnishing of fuel and provisions to
widows and children, the county auditor and commissioners have no au·
thority to do this, provided the widow is able to work or the children
are old enough to earn a livelihood. However, there must be some dis·
cretion given the board of county commissioners in matters of this kind.
If there is a widow witli children residing within the county who has no
work and is unable to procure work, and has no means with which to pro·
vide the necessaries of life for herself and children, it would certainlY'
become the duty of the county commissioners, under division 5 of section
4230, to provide for such "dependent poor of the county" until such time
as they could procure work and provide for themselves.
Respectfully ·~ubmitted,
ALBERT J. GALEN,
Attorney General.

Board .of County Commissioners, Authority to Purchase Lands
for County Poor Fann Purposes.
A board of county commissioners is limited under the law to
the purchase of a tract of land for county poor farm purposes not
exceeding 160 acres, but this does not prevent the acceptance on
the part of the county of a larger tract of donation.
And a
county may own and hold a tract of land in excess of 160 acres
for county poor farm purposes, provided that not more than 160
acres thereof is secured by purchase.
Helena, Montana, Oct. 31, 1905.
S. V. Stewart, Esq., County Attorney, Virginia City, Montana.
Dear Sir:-I am in receipt of your favor of the 29th instant, relating
to our .holding respecting the right of a Board of County Commissioners
to exchange, sell or purchase county poor farm lands, contained in our
letter of October 26th, addressed to Hon. R. N. Hawkins, Chairman of the
Board of County Commissioners, Virginia City, Montana.
You say that you fuBy agree with our said construction of the law,
but that there is a condition existing which confronts you not made to
appear by Mr. Hawkins in his request for our opinion on this subject, in
relation to which you desire further advice from our office, viz: At the
time the Board bought the present county poor farm they purchased
and paid for 160 acres of land, and the party from whom they purchased
made·a deed for such tract, and at the same time donated to the county
40 acres additional contiguous to said 160 acres, making a total acreage
of 200 acres.
70u say, that it appears to the great advantage of the county if it
can legally exchange one of its said forty acre tracts for another adjoin·

