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These provisions of the constitution were well and thoroughly con­
'sidered and construad in the case of State v. )leyer5, 11 Mont. 365. 

And S'ection 1400 Penal Code, provides by law the jurisdiction of 
justice courts in accordance with constitutional authority as follows: 
"Justice courts sball have jurisdiction of the following public offenses 
committed within their resP'active counties in which said courts ar~ estab­
lished: First: Petty larceny; 'second, assault in the third degree, as 
specified in Section 402 of this code ; third, breaches of tha pea-ce, rIots, 
routs, affrays, committing willful injury to property, and all misde­
meanors punishable by fine not exceeding $500 or imprisonment not ex­
ceeding six months, or both such fine and imprisonment ,and to act as ex­
amining and committing magistratas, as provided in this code." 

And Section 2717, Penal Code, provide.;; that "all cases on appeal from 
justice or police courts must be tried anew in the district court." 

From the constitutional and statutory provisions above referred to, 
it seems to me perfactly clear that in case of an appeal from a judgment 
rendered 'by a justice court in a criminal cas'e of which it hail original 
jurisdiction, if it be found that the complaint does not state facts suffi­
cient to constitute an offem;e, amendment of the complaint cannot be 
mada, nor the filing of a new complaint permitted, as this would in 'effect 
be the commencement of the proceeding originally in the district court 
in a case in which exclusive original jurisdiction of the offense is con­
ferred upon the justice court, and all prosecutions for violation of the 
criminal law in tha district court must be prosecuted by indictment or in­
formation, and not by complaint, except upon appeal. If the complaint 
in an action in which appeal is taken does not state a cause of action, 
the defendant has not been placed in jeopardy, becauae he has not been 
chargad with the commission of a crime; therefore there could be no 
objection to filing a complaint anew in the justice court. 

Section 205, Code of Civil Procedure, to which you make reference, 
in my judgment, has no bearing upon the question, and at any rate can­
not be construed to authorize tha filing of a new or amended complaint 
in the district court. 

Respectfully submitted, 
ALBERT J. GALEN, 

Attorney General. 

Board of County Commissioners, Right to Exchange, Sell or Pur­
chase County Poor Fann Lands. 

There is no objection, under the law, to the board of county 
commissioners making purchase of lands for county poor farm 
purposes to the extent of 160 acres, nor is there any objection to 
their making sale of all or any part of said tract and buying an 
entirely new tract. Where in the interest of the county a part of 
the 160 acre tract is sold, there is no objection under the law to 
their making purchase of a quantity of land adjoining equivalent 
to the tract so dispos.ed of to replace the same. 
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Helena, Montana, Oct. 26, 1905. 
Hon. R. N. Hawkins, Chairman, Board of County Commissioners, Vir­

ginia City, :\iontana. 
Dear Sir:-I am in receipt of your favor of the 20th, asking an 

opinion from my office in relation to the power and authority of a board 
of county commissioners with reference to the purchase and sale of real 
-estate. 

The facts as you present them and upon which you desire an opinion 
may be briefly summarized as follows: The county of Madison owns a 
county poor farm of leO acres and desires to sell or otherwise dispose of 
40 acres thereof, and to secure in place and stead of such tract another 
tract of similar acreage adjoining the remaining 120 acres which is more 
suitable and desirable for county poor farm purposes than the tract pro­
posed to be disposed of. 

The question that you present is, Has the board authority to make 
such change by purchase, sale or otherwise? 

Section 3213, Political Code, specially confers upon the board of 
county commissioners the power to "purchase, improve and keep in re­
pair a tract of land, not exceeding 160 acres, to be known as a poor farm," 
and the same authority is given to you in the enumeration of your gen­
eral and permanent powers by subdivision 6, of - section 4230, Political 
-Code. 

Under the provisions of the law above referred to, the board of 
~ounty commissioners are unquestionably limited !n their power and 
authority to purchase lands for use as a poor farm to 160 acres, but, in 
my opinion, there can be no objection, so long as the law is followed, to 
their making sale of the entire tract, or any portion thereof owned by the 
county for the purpose of a poor farm, and replacing the same in part 
or in whole, if it would seem as a business proposition desirable and to 
the best interests of the county. 

Under said section 4230, in the enumeration of the general and per­
manent powers of the board of county commissioners, you are expressly 
given authority applicable to this subject matter as follows: 

"Subdivision 8. To purchase, receive by donation, or lease any real 
or personal property necessary for the use of the county, preserve, take 
-care of, manage and control the same; but no purchase of real property 
must be made unless the value of the same has been previously estimated 
by three disinterested citizens of the county, appointed by the district 
judge for that purpose, and no more than the appraised value must be 
paid therefor." 

"Subdivision 10. To sell at public auction at the court house door, 
after thirty days' previous notice given by publication in a newspaper of 
the county, or posted in five public places of the county, and convey to 
the highest bidder fo ecash any property, real or personal, belonging to 
the county, paying the proceeds into the county treasury for the use of 
the county." 

"Sudvision 22. To rapresent tha county and have the care of 
county property, and the management of the business and concerns of 
the county in all cases where no other provision is made by law." 



OPINIONS OF ATTORNEY GENERAL. 235 

I would therefore advise you, pursuant to the statutory law here­
inabove quoted, that you have th~ legal authority to make such ex­
change of lands, but in doing so you should follow the following proced­
ure, which is clearly outlined by the law, to-wit: 

First: Sell the 40-acre tract of the poor farm which you do not 
wish to retain at public auction at the court house door, after thirty 
days' previous notice given by publication in a newspaper in the county, 
or posted in five public places of the county, to the highest bidder for 
cash, and pay the proceeds into the county treasury to the credit of the 
poor fund. 

Second: Secure the appointment by the district judge of three dis· 
interested citizens of the county to make appraisement of the 40-acre 
tract which you desire to purchase, and pay therefor upon purchase an 
amount not exceeding such appraised value. 

By following this procedure there can be absolutely no question as 
to the legality of the transaction, and the money paid into the poor 
fund, upon sale of the tract and deposited by you, can be drawn out 
again upon warrants in payment for the tract you desire in place and 
stead thereof. 

It might be well for you to secure a 30 or 40 day option of purchase 
at an agreed price from the owner of the land which you desire to se­
cure before taking steps to sell the tract which you desire to dispose of. 

Respectfully submitted, 
ALBERT J. GALEN, 

Attorney General. 

Taxation, Live Stock Situs for Purposes Of. 

Live stock are taxable in the county where the owner resides 
and has his home ranch rather than in the county where they are 
taken or removed for the purpose of feeding or ranging. 

Helena, Mont., Oct. 26, 1905. 
N. B. Smith, Esq., County Attorney, White Sulphur Springs, Montana. 

Dear Sir:-I am in receipt of your favor of the 23rd, asking for an 
opinion from my office upon the subject of the collection of taxes on per­
sonal property. 

The facts you present are about as follows: Certain parties who 
own a large ranch in your county were assessed therein for some 3000 
head of sheep, which sheep were being herded temporarily in Sweet 
Grass County, the intention of the owners bein~ to bring them back to 
your county, and you say that the home r~nch of the parties is located in 
your county. Upon these facts you ask, what is the situs of said per­
sonal property for the purpose of taxation? 

This exact question was presented to and passed upon by our suo 
preme court in the case of Floweree Cattle Company v. Lewis and Clark 
County, 81 Pac. 398, wherein it was said by the court: "We are firmly 
of the opinion that the idea running through our assessment laws is 
that property shall be assessed in its own county, for to that county it 
owes the duty of helping to bear the burden of county government. And 
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