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the $1.00 for issuing a search warrant.
While Section 4642 provide.;; that
where the justice issues a search warrant the $1.00 is to 'be paid by the
person demanding the same, yet when we consider the fact that in the
cas~ of game and fish there is no special ownership in such property, and
that tne only person whoile duty it is to demand the search warrant is a
public officer, it furnishes an additional reason why the justice should
not str,ctly follow Section 4642 in collecting this fee.
However, as it is
apparent from said Section 4592 that rt:he justice of the peace is entitled to
receive his fee for performing such service, it would seem that in cases
of thiil kind the charge would be against tne iltate game and fish fund,
for, under Section 4642, the fee for issuing a search warrant is not a
charge againilt the county but is to be paid by the person demanding
the' same,
On the otner hand, under Section 10, of Chapter 58, laws of
1905, all fines and penalties collected for violations of the fish and game
law must be paid to the state treasurer and by him placed to the credit
of the fish and game fund; and, under ilaid Section 16 of said Hot!i';e Bill
No. 147, if the fish or game that is found upon making ilearch
under said search warrant is sold the money received from !;luch sale
must be placed to the credit of the fish and game fund.
So you are advised that the fee of $1.00, which ,the justice of the peace
is 'entitled to for issuing a search warrant, is a proper charge by him for
the issuing, of such warrant.
Where he receives money from the sale
of fish or game fouild in the possesilion of a person violating the law, in
the event that such person is found guilty, he could then retain his fee of
$1.00 out of such proceeds and remit the balance to the state treasurer.
If the perilon is not found guilty, in which "event the proceeds of the ilale
of the game or fish must be turned over to the person from whom "the
'same was taKen, then he would have to present his bill to the state board
0, examiners for allowance out of the fish and game fund; or, a more
simple method would be for the game and fish warden, or deputy, to pay
the dollar to the justice, upon having the search wartant issued, and
then include thiil expenditure in his items of expeniles and present the
same in his bill to the state board. of examiners for allowance out of
the game and fish fund.
Youril very truly,
ALBERT J. GALEN,
Attorney General.

County Treasurer, Collection of Delinquent Taxes on Personal
Property.
The law imposes the duty upon the county treasurer of collecting delinquent taxes on personal property and making seizure,
but the treasurer may delegate the performance of such duty to
the sheriff or assessor, as special deputies without compensation,
the county treasurer being primarily liable for such collection.
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Helana, ~Iontana, Sept. 8, 1905.
Phil 1. Cole, Esq., County Attorney, Chouteau, ~lontana.
Dear Sir:-I am th receipt of your favor of tha 6th, making reque;;t
for an opinion from this office upon the following question: The law provides that the county treasurer must coli act the taxes due the county
and that personal property may ba seized and ;;old to pay the taxes thereon, in case the ;;ame becomes dalinquent, and Section 4602, Political Code,
as amended by Chapter 75, laws 1905, p. 164, provides that the county
treasurer of countie;; of the sixth class, the class to which your county
belongs, may not have a deputy for mora than two months in the year.
viz: the months of- November and December, and the treasurer being
himself unable to leave his office and businass to go out and make seizure
and collection of taxes from delinquents, can the treasurer deputize the
sheriff or his deputies to act for him in tha premise;;?
It is tiue that our ·,mpreme court has held, in the case of Mutual Life
Insura,nce Co. of New York v. Martien, 27 Mont. 437; 71 Pac. 470, that
Section 3940, Political Code, imposing the duty of making collection and
seizure for delinquent taxes of property on the assessor rather than the
treasurer is unconstitutional. In other wordS, it is not within the province of the legislature, under our constitution, to take such power away
from the treasurer and .delegate it upon some other person or officer.
In that case, it is said in part: "The treasurer shall be the collector.
This provision commands the treasurer to collect the taxes, and prohibits
the assessor, the coroner, rthe jailer, the court house janitor or any other
person 'axcept the treasurer, from collecting or keeping the
moneys. .. * >I< Examination of these ·sections discloses that neither
by implication nor by express words aid the constitutional convention
give th·e legislature any power to make anybody uut the county treasurer
a collector of taxes."
By Section 4318, Political Code, ,t is provided: "Every county and
township officer, ·except county commissioner and justice of the peace,
may appoint as many deputies as may be neccessary for the faithful and
prompt discharge of the duties of his office, but no compensation or
salary must be allowed any deputy except as provided in this code."
And by Section 4319 it is provided that "the appointment of deputieS,
clerks and subordinate officers of counties, districts and townships
must be made in writlDg and filed in the office of the county clerk."
Accordingly, it is my opimion that there is no legal objection )Vhatever to the treasurer deputizing the sheriff, deputy ·sheriff, assessor, or
any other competent person by appointment, in writing, to act for him in
the collection of such delinquent taxes and the making of such seizuras,
provided, there be no additional cost to the county, for while the .duty
is imposed upon the treasurer still ha may properly delegate the 'same.
The duty is Imposed by law upon the treasurer, and the means adopted
by him. for performing the same is unimportant, for he alone is held
rasponsib,e for the performance of such duty, and when the treasurer
delegates the performing of this duty to the sheriff or any other person,
himself and bondsmen are liable in the same manner and to the same 'ax-
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tent that they would be were such duty done and performed by the tr<!asurer himself in person. He assumes the responsibility in delegating such'
duty.
Th<! case above referred to is an authority only to the effect that
the legislature cannot authorize anyone except the county treasurer to
collect such taxes under our constitution.
In other word.;;, the legislature cannot impoiie this duty on the assessor or other per.;;on, relieving
the treasurer of such duty, for the duty is fixed by the constitution. But
this does not prohibit the treasurer from himself deputizing another to
act for him.
However, in case of any action b<!ing commenced it would
have to be commenced by and in the name of the treasurer.
Yours very truly,
ALBERT J. GALEN,
Attorney General.

Board of County Commissioners, Authority to Employ Special
Counsel.

It is not within the province of the Board of County Commissioners to employ special counsel at the expense of the county
for the prosecution of criminal cases. However, there can be no
legal objection to the employment bv them at county expense of
special counsel for the prosecution of a civil case to which the
county is a party, but it is not within the province, nor has the
Board of County Commissioners, authority to employ, at the
expense of the county, special counsel to prosecute cases, either
civil or 'criminal, in the supreme court on appeal generally, as
such duty is by law placed upon the attorney general.
Helena, Montana, Sept. 9, 1905.
Hon. James E. Healy, County Attorney, Butte, Montana.
Dear Sir:-I am in receipt of your letter of the 6th instant, submitting for opinion certain matters, which, for convenience, may be grouped
as follows:
1. Has the board of county commissioners authority to employ, at the
expense of the county, additional or special .counsel for the prosecution
of criminal cases?
2. Has said board the authority to employ, at the expense of the
county, special counilel for the prosecution of civil cases to which the
county is a party?
3. Hail said board the autho!'ity to employ, at the expense of the
county, special coun.;;el to prosecute cases, either civil or criminal, in the
suprem<! court on appeal, where the attorney general is qualified and
acting?
Th<!s<! questions will be considered in their order.
I.

The proviSions of Section 4450, Political Code, and laws of 1899, p. 76,
make it the duty of the county attorney "to attend the district court

