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are proper charges against the county liable for the prosecution 
of such criminal cases. 

February 4, 1905. 
Hon. C. L. Murray, Chairman, Appropriations Committee, House of Repre

sentatives, Helena, Montana_ 
Dear Sir:-Your inquiry of February 2, 1905, regarding the claim of 

R. W. Berry, as County Attorney of Cascade County, for money expended 
by him in securing witnesses from the State of Washington to be used in 
the proi:\ecution of the case of the State of ~lontana v. George Hliboki, to 
hand. 

It appears from your 'communication that the appropriation asked for 
by Mr. Berry was for money necessarily expended by his as county at
torney in the prosecution of this case. Section 4620, of the Political 
Code, authorized the county attorney to cause subpoenas to be issued and 
compel the attendance of witnesses on behalf of the State. Subdivision 
2 of Section 4681, of the same Code, provides that all expemres necessar
ily incurred by the county attorney in criminal cases arising within his 
county are proper charges against the county. 

This last section does not limit the county attorney to expens'es 
necessarily incurred by him within the State, and if, in the proper prose
cution of a criminal case, it is necessary to incur expenses in procuring 
witnesses outside of the State SUCLI expenses would therefore be a proper 
charge against the county. So it is for the board of county commis
sioners to determine whether the expense.;; were necessarily incu'rred by 
the county attorney in the prosecution of the case, and whatever part of 
the same they find were so incurred it i"s their duty to order a warrant 
drawn to him in payment of the same. On the other hand, if such ex
penses were not nece.ssarily incurred neither the board of county commis
sioners of nis county nor the legislature would be justified in paying the 
same. 

I. therefore, advise you to refer this claim 'back to the board of county 
commissioners of Cascade county to take action in accordance with this 
opinion. 

Very truly yours, 
ALBERT J. GALEN, 

Attorney General. 

Board of Health,-Vaccination Certificate. 

Vaccinations and vaccination certificates must be made as 
prescribed by th~ rules and regulations of th~ county board of 
health, under provisions of Section IO of House Bill ;\0. I04, 
Laws of 1901, page 83. 

February 4, 1905. 
Thomas D. Tuttle, M. D., Secretary, State Board cf Healtli, Helena, Mon

tana. 
Dear Sir:-I am in 'receipt of your letter of the .3rd, enclosing letter 

of Dr. H. H. Wilson, County Health Officer of Fergus County, Montana, 
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You .maka raquest for opinion of this office as to whether vaccina
tion performed by osteopaths, or persons other than regularly qualified 
and licensed physicians, is a 'sufficient compliance with the law. 

In answar to this question, I will 'say: The rules and regulations pre
scribed by the county board of haalth govern. Section 10 of House Bill 
No. 104, Laws of 1901, p, 83, provides: 

"It is the duty of the Board of Health of each County to 'establish 
for the county, or any part thereof, such reasonable sanitary rules and 
regulations as may be necessary to prevent tha outbreak of infectious or 
contagious diseases. ,Any person failing or refusing to comply with or 
obey such rules and regulations is guilty of a misdemeanor." 

Therefore, vaccinations and vaccination certificates must be made 
as prescribed 'by tha rules and regulations of th'e county board of health. 

Yours resI}ectfully, 
ALBERT J. GALEN, 

Attorney GeneraL 

District Judges, Term Of-Vacancy, Appointment of, Governor 
to Fill 

In order to comply with the provisions of Section 18 of Article 
VIII of the Constitution the District J udg.= must be elected at 
the same time as the clerk of the District Court and where such 
clerk has been elected at the presidential election, an additional 
judge whose office has been newly created by the legislature must 
be elected at the same time as the successor of such clerk; that is, 
at the presidential election. 

Under the provisions of Section 12, of Article VIII, of the Con
stitution, all district judges hold for the term of four years and 
until their successors are elected and qualified, and a failure to 
elect the successor of any such judge does not create a vacancy 
authorizing an appointment, und,er Section 34 of Article VIII, 
but the present incumbent holds over until his successor is 
elected and qualified. 

February 7, 1905. 
Hon. Joseph K, Toole, Governor of Montana. 

Dear Sir:-In compliance with your requast I have the honor to sub
mit the opinion of this office upon an inquiry verbally mad'e by your Ex
cellency as follows: 

Is thare a vacancy in the offices of Judge of the 12th Judicial District 
and 3rd Judge of the Second Judicial Di3trict? 

Before answering the above inquiry it will be n'ecessary to give a 
brief history with regard to the two offices mentioned. 

Chouteau County, as well as Silvar Bow County, was in existence 
at the time of th'e adoption of the constitution, and in 1889 each of said 
countias, along with the other counties of the state, elected District Cour~ 
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