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that Section 1, of said Chapter 101, prohibits the running of an automobila anywhere whithin the limits of a city or anywhere within the thickly
"Settled or business part of a town at a speed exceeding eight miles an
hour.
Our3tatute nowhere defines or uses the term "fire district,"
and these words were no doubt used in the drafting of said Chapter 101
simply because they were used in the law of ::\lassachusetts, which was
"Substantially copied. However, we have a section which in some ways
covers the same ground as that covered by fire districts in :\iassachusetts.
Section 3237, Political Code, provides:
"The board of county commissioners are authorized to establish the
fire limits in any unincorporated town or village, and at the time of the
annual levy of taxes may lavy a special tax upon all the property within
such limits for the purpose of buying apparatus and maintaining the fire
department of any such town or village, and 'such tax must be collected
as are other taxes."
Here, you will notice, th'e term "fire limits" is used instead of "fire
districts."
We, therefore, hold that the law prohibits the rUlining of
automobiles anywhere within the limits of a city or within the thickly
s'ettled or business part of any town, as such cities and towns are defined by 'said Section 4710, at a speed exceeding 'eight miles an hour, and
that the law further prohibits the running of any automobile within any
fire limits, wh'en established, in any unincorporated town or village, as
provided in said Section 3237, at a speed exceeding eight miles an hour.
Yours very truly,
ALBERT J. GALEN,
Attorney General.

Costs, In Criminal Cases-Transfer of Criminal Cases-Removal
of Criminal Cases-Prosecuting Attorney.
On the removal of a criminal case from one county to another
it is the duty of the county to which the action is removed to
furnish a prosecuting attorney, and the county from which the
action is removed is not liable for the fees of such prosecuting
attorney.
Helena, Montana, August 1, 1905.
Hon. J. F. Wegner, Chairman, Board of County Commissioners, Helena,
Montana.
Dear Sir:-I am in receipt of your letter of July 21, in whic~ you
submit to me for opinion the question as to the liability of LewiS and
Clark County for costs incurred by Cascade County in the prosecution of
State of Montana v. James S. Keerl, a criminal case tranaferred for trial
from Lewis and Clark County to Cascade County.
Under the proviaions of Section 3682, Political Code, Lewis and Clark
County is liable:
1. For the payment of all costs accruing upon a removal of the case;
2. And is also liable for all costs accruing upon the trial of the case,
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in the same manner, and to the same extent, that it would be liable for
such costs had the action been tried in Lewis and Clark County.
All of the items enumerated in the bill filed by Cascade County
against Lewis and Clark County, which bill you Have submitted to me,
appear to be of a class proper to be paid, except the single item therein
enumerated, to-wit:
"Allowance to R. W. Berry, attorney at law, for his services in representing the State ............................................. $600
It appears that the Board of County Commissioners of Lewis and
Clark County did not employ, authorize the employment, or ratify any
employment of Attorney Berry in said case, and that said attorney, R. W.
Berry, was appointed by the court of Cascade County as special prosecutor in the case, that upon such appointment he appeared and acted as
'such therein, and that the county attorney of Cascade County did not
take any part in the prosecution of the case, claiming to be disqualified.
Under the provisions of Section 4450, Political Code, as amended by the
act of February 20, 1899, (Laws of 1899, p. 76) it is the duty of th'e
county attorney to conduct on behalf of the state all prosecutions for
public offenses and to represent the state in all matters and proceedings
to which it is a party, within the limits of his county.
The status of a
criminal case removed from one county to another seems quite clear
from the provisions of Section 1978, Penal Code, wherein it is provided,
"The court to which the action is removed must proceed to trial and
judgment therein, as if the action had been commenced in such court."
In State v. Whitworth, 26 Mont. 107, the supreme court in determining what county should prosecute in case of a transfer of a criminal
action, says:
"The county attorney of the county to which the case is removed
must pros'ecute in the same manner a;; if the action had been begun in
that county."
From the law above cited it seems quite clear that it was the duty of
the county attorney of Cascade County to prosecute the case, and, therefore, it was the duty of the county to provide an attorney for that purpose,
if for any reason the county attorney of Cascade County could not act
in the case.
This it appears, was what was done, however, the ex]lenses thereof, to-wit, the sum of $600, should be paid by Cascade County
'and is not a proper charge against Lewis and Clark County.
You also submit a separate bill filed by )lr. R. W. Berry against
Lewis and Clark County for expenses incurred In the prosecution of the
ease above named.
These expenses as appears from the bill, are of a
class proper to be charged in a case of that kind, and for aught that
appears from the bill filed, are proper charges in this case to the 'same
:axtent that they would be a proper charge against Lewis and Clark
County had the case been tried in Lewis and Clark County and the
expenditures made by the county attorney of Lewis and Clark County in
connection with the prosecution of the case.
However, before the payment of such charges, the district court of Cascade County should certify
to their correctness and reasonableness to the Board of County Commis-
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sion'ers of Cascade County, and th'a County Commissioners of Cascade
County should forward to the treasurer and Board of County Commissioners of Lewis and Clark County a certified copy of the total amount of
costs allowed by the court, giving each item.
(See Sec. 4683, Pol. Code,
and also opinion of Attorn'ay General to H. S. Green, County Attorney,
Cascade County, June 12. 1905.)
I return herewith the billa by you submitted.
Respectfully yours,
ALBERT J. GALEN,
Attorney General.

Sheriff, Fees Of-Chattle Mortgage, Waiver of Fees.
,\Vhenever the sheriff performs any service for which a fee is.
charged under Section 4634, Political Code, he must collect the
same and has no authority or right to waive the collection thereof.
,\Vhen the sheriff sells property under a chattle mortgag'e
he should collect the fees for advertising and the commissions
upon the amount received, and such fees when collected must be
turned into the countv as provided by Section 4591, Political
Code.
Helena, Montana, August 4, 1905.
F. H. Ray, Esq., Assistant State Examiner, Helena, Montana.
Dear Sir:-Your letter of the 4t.h instant to hand, with request for an
opinion upon the following questions:
1. Has the 'Sheriff authority to waive any of the fees prescribed by
Section 4634, Political Code, where he has performad the service and
the case is 'subsequently settled out of court?
2. When 1he sheriff forecloses a chattel mortgage by taking possession of and selling the property, by virtue of a clause inserted in the
mortgage conferring such power upon him, must he collact fees therefor, as prescribed in Section 4634, and if so, are the same to be turned
over to th'e county?
In answer to the first question, you are advisad that whenever the
sheriff performs any service for which a fee is charged under Section
4634, ha must collect the 'Same and has no authority or right to remit 01waiva the collection thereof.
In fact Section 4611, Political Code, provides that all fees should be paid in advance.
Section 4630, of the 'Same
code, governs and controls, and among other 'sections, Section 4634, and
reads as follows:
"The fees of public officera in th'a state are as follows, which must
be charged and collected for the use of the state and counties, respectively."
The fact that the case is 'settled out of court has no bearing whatever
upon the fees to be charged for sevices performed by the sheriff prior
to the settlement. Faes are one of the sourcas of revenue of the state
and county governments, and it is the duty of the sheriff to see that all

