
1.6 OPINIONS OF THE ATTORNEY GENERAL. 

means not to rent a school house belonging to the district to pri­
",ate individuals but to rent a building for school purposes when 
-one is needed by the district. 

The school trustees, being the guardians of the property and 
interests of the school district, there can be no objection to their 
permitting the use of the school houses for dancing, so long as it 
does not interfere with or interrupt the school, there being no 
prohibition in the law as against such use. 

January 27, 190.5. 
Mr. A. J. Walrath, County Attorney, Bozeman, Montana. 

Dear Sir:-I am in receipt of your favor of the 17th, asking opinion 
of this office as to whether 'school trustees may rent a school building 
lJelonging to the district to individuals for purposes of public entertain­
ment, such a:s -dancing. 

In answer to your request I give you the following as my opinion. 
'Section 1797, of the Political COde~ as amended by the laws of 1897, p. 130, 
'enumerates the powera v9sted in school trustees, and, as a general Tule, 
they have no right whatsoever to exceed the powers which are expressly 
ve.3ted in them by law. The language used in Subdivision 5 of 'said Sec­
tion is "to rent, repaIr and insure school houses." The word to "rent", 
as therein used, means to rent a building for 'school purpose a when the 
'aame is needed by the disrtict, and does not confer upon them the author­
ity to rent out to private parties any 'school buildings 'belonging to the 
,dIstrict nor to sub-let any building rented 'by the school trustees and used 
as a school house. 

However, there is no prohi'bition anywhere in the law as against using 
of school houses for dancing or other innocent amusement, if the people 
,of tha diatrict so deilire and the trustees, who are made the guardians of 
the property and interests of the school di'strict, tolerate it. They are 
not conferred by law with expreas authority, to permit school 'buildings 
to be thus used, but so long as objection is not made, and the people of 
the district desire it, and the school is not in any way interrupted or 
interfered with, I do not believe that they should be held to the strict 
letter of the law. This ia a matter which 'should properly be decided 
,by the board of trustees themselves, reference being had to the circum­
stances existing in each particular community. 

Yours very truly, 
ALBERT J. GALEN, 

Attorney General. 

Cbunty Attorney, Expenses Incurred in Criminal Cases. 

Under Sections 4620 and 468r, Subdivision 2, of the Political 
'Code, the County Attorney is authorized to incur necessary ex­
penses in the prosecution of crimin;J.l cases, and may do so even 
though such expenses may be necessarily i~1curred without the 
:State of ;\lontana, and all such expenseS so necessarily incurred 

cu1046
Text Box



OPINIONS OF THE ATTORNEY GENERAL. 17 

are proper charges against the county liable for the prosecution 
of such criminal cases. 

February 4, 1905. 
Hon. C. L. Murray, Chairman, Appropriations Committee, House of Repre­

sentatives, Helena, Montana_ 
Dear Sir:-Your inquiry of February 2, 1905, regarding the claim of 

R. W. Berry, as County Attorney of Cascade County, for money expended 
by him in securing witnesses from the State of Washington to be used in 
the proi:\ecution of the case of the State of ~lontana v. George Hliboki, to 
hand. 

It appears from your 'communication that the appropriation asked for 
by Mr. Berry was for money necessarily expended by his as county at­
torney in the prosecution of this case. Section 4620, of the Political 
Code, authorized the county attorney to cause subpoenas to be issued and 
compel the attendance of witnesses on behalf of the State. Subdivision 
2 of Section 4681, of the same Code, provides that all expemres necessar­
ily incurred by the county attorney in criminal cases arising within his 
county are proper charges against the county. 

This last section does not limit the county attorney to expens'es 
necessarily incurred by him within the State, and if, in the proper prose­
cution of a criminal case, it is necessary to incur expenses in procuring 
witnesses outside of the State SUCLI expenses would therefore be a proper 
charge against the county. So it is for the board of county commis­
sioners to determine whether the expense.;; were necessarily incu'rred by 
the county attorney in the prosecution of the case, and whatever part of 
the same they find were so incurred it i"s their duty to order a warrant 
drawn to him in payment of the same. On the other hand, if such ex­
penses were not nece.ssarily incurred neither the board of county commis­
sioners of nis county nor the legislature would be justified in paying the 
same. 

I. therefore, advise you to refer this claim 'back to the board of county 
commissioners of Cascade county to take action in accordance with this 
opinion. 

Very truly yours, 
ALBERT J. GALEN, 

Attorney General. 

Board of Health,-Vaccination Certificate. 

Vaccinations and vaccination certificates must be made as 
prescribed by th~ rules and regulations of th~ county board of 
health, under provisions of Section IO of House Bill ;\0. I04, 
Laws of 1901, page 83. 

February 4, 1905. 
Thomas D. Tuttle, M. D., Secretary, State Board cf Healtli, Helena, Mon­

tana. 
Dear Sir:-I am in 'receipt of your letter of the .3rd, enclosing letter 

of Dr. H. H. Wilson, County Health Officer of Fergus County, Montana, 
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