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duties imposed upon him after his '<:llection has been fully discussed and 
determined by our 'Supreme court in State v. Granit<:l County Commis
'sioners, 23 Mont. 250. The court in 'Such case 'aaid: "The imposition of 
the new services and allowanc<:l of fees for di:;charging ·them, Is in no 
wis<:l obnoxious to the prohibition of the constitution against the increase 
or diminution of emolument after election or appointment;" 

Pursuant to the above d<:lcision, we must hold that the compensation 
allowed the county clerk for examining 'Scalps on which 'bounty is claimed 
goes to the county clerk for his personal benefit, and that th'e act is not 
in conflict with Section 31 of Article 5 of the conatitution. 

Youra very truly, 
ALBERT J. GALEN, 

Attorney General. 

, Mortgage, Taxation Of. 

Where a mortgage has been assigned prior to the first Monday 
in March but the assignment not placed of record and the as
sessor, relying upon the record, has assessed the mortgage to the 
mortgagee, such assessment should be changed and the mortgage 
assessed to the assignee, upon the mortgagee appearing before 
the board of equalization and making affidavit to the effect that 
he has assigned the mortgage prior to the first IVlonday in March 
and giv.ing the name of the assignee. 

,H<:ll'ena, Montana, July 22, 1905. 
J. E. Barbour, Esq., County Attorney, Big Timber, Montana. 

Dear Sir:-Your letter of the 20th instant to hand, in which you re
quest an opinion upon the following facts: "Is a chatt~l ,mortgage, or 
mortgag<:l deed, and the debt thereby 's\3cured, standing upon the rec
ords unsatisfied and not canceled, and not barred by the statutes of limi
tation, on the first Monday of March, of this year, sUJbject to assessment 
and taxable against the mortgagee, notwithstanding the fact that the 
mortgagee file;; his affidavit with the board of equalization alleging that 
prior to said first Monday of March he had, for value, assigned ';;uch note 
and mortgage, although ';;uch assignment was not filed for 'record?" 

In my opinion such a mortgage cannot be taxed to the mortgag<:le, 
where he comes in and files an affidavit fully setting forth the facts, 
which states absolutely that the mortgage wail so aSiligned prior to th'e 
first Monday in March at 12 o'clock noon. Such affidavit ilhould, however, 
contain the name of the person or company to whom such assign· 
ment was made, 50 that in the event that th'e assignee iil a person liable 
fo,r taxation on such mortgage that th'e board of equalization can order 
the 'sa~e asseilsed to him. Th'e fact that the assignment was not re
corded prior to the first 'Monday of March would not change the status 
of the case. Section 3825, Civil Code, provides "that th'e assignment 
of a debt secured by mortgage carries with it the security," and while the 
assignment of a mortgage should ,be record<:ld in order to operate as notice 
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to all persons subsequently deriving' title to the mortgage from the as
signor, yet the mere assignment of the debt is "sufficient in fact to change 
the ownership of the credit and the security therefor, and when such 
assignment has, in fact, been mad"e, although notice of the assignment 
has never been 'recorded, the mortgage so assign"ed is not any longer 
<Jwned by, in possession of, or under control of, the mortgagee, as required 
by Sections 3700 and 3701, Political Code, in order to make him liable 
for the taxation thereof. 

I mail you, under 'separate cover, copy of the opinion in the Flowerree 
Cattle Company case, and as this copy belongs to the supreme court 
'stenographer I wish you would kindly rj:lturn same to this office as soon 
.as possible. 

Yours very truly, 
ALBERT J. GALEN, 

Attorney General. 

Licenses, For Selling Buggies by Sample. 

No license can be collected, under Chapter 56, Laws 1903, p. 
117, where a person uses one or more buggies for samples and 
travels throughout the county taking orders for buggies, which 
orders are sent to the factory outside of thc state of Montana and 
there filled and the buggies shipped to the purchaser, or to the 
agent who delivers them to the purchaser. 

Helena, Montana, July 22, 1905 . 
.T. A. Matthews, County Attorney, Townsend, Montana. 

Dear Sir:-Your letter of the 20th, regarding the Spauling Manufac
turing Company, to hand. This letter was not received until noon to-day, 
so that it was impossible to get an answer in the aftClrnoon mail. The 
facts stated 'by you, and upon which you request an opinion, appear to be 
as follows: A representative of said company has two sample buggies 
with him which he hauls through the county and exhibits as 'samples 
for the purpose of securing orders for Ibuggies, or other vehicle:;. When 
an order is taken the same is sent in to the factory of said company in 
Iowa where it is .filled and the Ibuggy so ordered is shipped to the party 
<Jrdering the same. 

The queiltion submitted is, "Whether he should pay the license pro· 
vided for in Chapter LVI, laws of 1903, p. 117?" 

You further iltate that you have rendered an opinion to the county 
treasurer to the effect that license under such law cannot be required 
of a person transacting business under the circumstances stated above. 
Your pOilition is correct. Said law provides that "every person, firm or 
corporation who peddles out, or after 'shipment to this state, canvaSiles 
and sells by sample to users or consumers * * '" shall pay in ad
vance a license tax of five hundred dollars," etc.; that is, if the firm 
should ship a car load or any quantity of buggies to any point of desti
nation within the state, and should then take a sample buggy or vehicle 
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