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OPINIONS OF THE ATTORNEY GENERAL.

each answering defendant may set up a 'Separate lien or claim which
required separate evidence and separate adjudication.
2. Under Section 4634, Political Code, should a sheriff collect a commission "for receiving and paying over money" where the property sold
is bid in by the judgment creditor or other party in interest?
Thi~ question is answered in the affirmative in Jurgens v. Hauser,
19 Mont. 184, where the court said, in effect, that under Section 4634,
Political Code, a sheriff is entitled to his commission on the purchase
price of real estate sold by him under an order of sale in a suit of forecloimre where the mortgagee buys the premises.
This same principle
applies to sales under execution.
3. Doe;; the act of March 3, 1905, amending Section 4066, Political
Code, relating to peddlers licenses, apply to a butcher who pays a merchants licen'S'e at a fixed place of busines;; and also run;; a wagon from
which meat is sold?
Section 4064, Political Code, as amended by the laws of 1901, p. 144,
sp'ecifie3 the amount which must be paid by merchants doing busine;;s at
a fixed place.
Section 4065, of the same cod'e, as amended by the laws
of 1897, p. 199, refers back to the provisions of Section 4064, and says:
"and no further or other license is required of any butcher by reason of
any wagon used in connection with his business." It iii therefore apparent that wh'ere a iJJutcher pays a merchants license that he is not required to pay an additional licen~e for using a wagon in connection with
his business, but this only applies to the county in which he pays such
merchants licenil'e.
Respectfully submitted,
ALBERT J. GALEN,
Attorney General.

County Clerk, Fee for Inspecting Pelts.
Under Secton 3072, Political Code, as amended by Chapter 44,
Laws of 1905, the fee allowed the county clerk for inspecting
pelts presented for bounty is not in conflict with Section 31, Article V of the constitution.
It is an additional duty imposed
upon an officer after his election, for which additional compensation may be allowed him.
Helena,Montana, July 20, 1905.
C. R. Stranahan, Esq., County Attorney, Boulder, MOlltana.
Dear Sir:-Yo~r letter of the 14th instant, relating to the compensation allowed the county clerk under Section 3072, Political Code, as
amended by Chapter 49, laws of 1905, to hand.
It appears from such section that this was a new duty imposed UOilll
the county clerk, and for the performance of the same the legislature
intend'ed to allow him a comp'ensation of five cents for each scalp examined by him, the 'ilame to be paid out of the bounty fund.
Ail to
wh'ether compensation can be allowed an officer for the performance of
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duties imposed upon him after his '<:llection has been fully discussed and
determined by our 'Supreme court in State v. Granit<:l County Commis'sioners, 23 Mont. 250. The court in 'Such case 'aaid: "The imposition of
the new services and allowanc<:l of fees for di:;charging ·them, Is in no
wis<:l obnoxious to the prohibition of the constitution against the increase
or diminution of emolument after election or appointment;"
Pursuant to the above d<:lcision, we must hold that the compensation
allowed the county clerk for examining 'Scalps on which 'bounty is claimed
goes to the county clerk for his personal benefit, and that th'e act is not
in conflict with Section 31 of Article 5 of the conatitution.
Youra very truly,
ALBERT J. GALEN,
Attorney General.

, Mortgage, Taxation Of.
Where a mortgage has been assigned prior to the first Monday
in March but the assignment not placed of record and the assessor, relying upon the record, has assessed the mortgage to the
mortgagee, such assessment should be changed and the mortgage
assessed to the assignee, upon the mortgagee appearing before
the board of equalization and making affidavit to the effect that
he has assigned the mortgage prior to the first IVlonday in March
and giv.ing the name of the assignee.
,H<:ll'ena, Montana, July 22, 1905.
J. E. Barbour, Esq., County Attorney, Big Timber, Montana.
Dear Sir:-Your letter of the 20th instant to hand, in which you request an opinion upon the following facts: "Is a chatt~l ,mortgage, or
mortgag<:l deed, and the debt thereby 's\3cured, standing upon the records unsatisfied and not canceled, and not barred by the statutes of limitation, on the first Monday of March, of this year, sUJbject to assessment
and taxable against the mortgagee, notwithstanding the fact that the
mortgagee file;; his affidavit with the board of equalization alleging that
prior to said first Monday of March he had, for value, assigned ';;uch note
and mortgage, although ';;uch assignment was not filed for 'record?"
In my opinion such a mortgage cannot be taxed to the mortgag<:le,
where he comes in and files an affidavit fully setting forth the facts,
which states absolutely that the mortgage wail so aSiligned prior to th'e
first Monday in March at 12 o'clock noon. Such affidavit ilhould, however,
contain the name of the person or company to whom such assign·
ment was made, 50 that in the event that th'e assignee iil a person liable
fo,r taxation on such mortgage that th'e board of equalization can order
the 'sa~e asseilsed to him.
Th'e fact that the assignment was not recorded prior to the first 'Monday of March would not change the status
of the case.
Section 3825, Civil Code, provides "that th'e assignment
of a debt secured by mortgage carries with it the security," and while the
assignment of a mortgage should ,be record<:ld in order to operate as notice

