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If you do not hava this proof you cannot '3afely issue a warrant to 
anyone claiming to be the assign'ee of Benner. There appears to be 
some evidence that this claim, or some part of it, has heretofore been 
assigned, though thatavidence does not appear to have reached your 
office. 

In view of th'ese conflicting claims it would perhaps be the safer 
course to take advantaga of the law, which permits questions of this 
kind to be 3ubmitted to the courts for determination, and in case you 
decide upon this course we will be pleased to prepare the nece3sary 
papers, if you so desire it. 

Yours very truly, 
ALBERT J. GALEN, 

Attorney Genaral. 

County Charge-Attorneys Claim Against County-The Pris­
oner, Defense Of-Section 1892 Penal Code Amended 

1903, Page 46. 

The claim of an attorney appointed by the court to defend a 
pauper prisoner, must be presented to the County Commissoners 
as other claims againt the County. 

Helena, Montana, May 11, 1905. 
John J. Kerr, Esq" County Attorney, Glasgow, Montana. 

Dear Sir:-Your letter of May 8, 'submits to this office for considera­
tion the question as to whether or not claims against a county, accruing 
under Section 1892, Penal Code, as amended by tha laws of 1903, page 
46, must be pre.;;ented to the board of county commissioners as a claim 
against the county. 

This act of the legislature of 1903 does not distinctly specify how 
such charges 'ahall be paid but simply declares the liability of the county 
tharefor. Unless other wiae provided by law the provisions of Section 
4680, Pofitical Code, requiring "accounts for county charge.;; of every 
description" to be aubmitted to the county commissioners, must govarn 
and such accounts must be presented as required' by Sections 4286, et saq. 
Political Code. 

The county treasurer cannot disburse county moneYs except "on account 
of warrants issued by the county clerk, based on orders of the board of 
county commissioners, or ail otherwise provided ,by law." Case.;; where 
the treasurar may payout money "a.;; oth"erwise provided by law" are 
found in the statute. 

Section 142, Code of Civil Procedure, authorizes the judge to incur 
certain expenses relative to furnishing suitable rooms for the holding of 
court, and th'a account therefor, when certified by the judge to be correct, 
"is a charge against' the county treasury." Section 373, Code of Civil 
Procedure, provides that certain charges of the stenographer, when cer­
tified, "must be paid by the county trea.;;urar, upon a certificate, like othar 
county charges," (Sae also Ex parte Rias, 64 Cal. 233.) 

Section 4645, Political Code, authorizes the clerk of the court to issue 
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certificates to jurors and these certificates must be honored and paid 
by the county treasurer. 

In the act of the legislature now being construed, the account is 
made a charge against the county, not against the county treasury, as is 
the casa in Sections 142 and 373, Code of Civil Procedure, nor is the 
treasurer directed to honor and pay the certificate, as is provided in the 
case mentioned in Section 4645, Political Code. The certificate of the 
judga, mentioned in the act, is evidence of the genuineness of the account 
and proof that the account is "just and true," but the treasurer is not 
authorized to payout money on this certificate. The account should, 
therefore, be submitted, together with the judges cartificate, to the 
county commissioners before the treasurer can payout any money 
thereon. The judges certificate may be conclusive 'evidence, and the 
action of the board in ordering the warrant to issue may be only pro 
forma where the account is thus 'evidenced, yet this is the channel 
through which the claimant must 'secura the payment of his claim. 

Respectfully submitted, 
ALBERT J. GALEN, 

Attorney General. 

Game Law, Violation Of, Assessment of Costs as Part of Penalty. 

It is not proper to assess costs as a part of the penalty for vio­
lation of Chapter 52, Laws 1905, as there is no provision in the 
law making costs a part of the penalty for its violation. 

Helena, Montana, May 12, 1905. 
Roy E. Ayer.:;, Esq., County Attorney, Lewistown, Montana. 

Daar Sir:-I am in receipt of your favor of the 8th, making inquiry 
regarding the assessment of costs upon conviction of persons for viola­
tion of the provisions of Chapter 52, Laws 1905. 

It will be seen upon ,reference to said chapter that no provision Is 
made for the assessment of costs as a part of the penalty for a violation 
of the law, and I am therefore of opinion that a defendant should not -be 
imprisoned for costs. It is proper to punish him by fine or impri&onment, 
or both, and to imprison for non-payment of a fi~e imposed, but he should 
not be imprisoned for non-payment of costs. 

Th'e following cases will give you light upon this quastion, viz: State 
v. Sullivan, 9 Mont. 490, and State v. Reynolds, (Mont.) 36 Pac. 449. 

Yours very truly, 
ALBERT J. GALEN, 

Attorney Genaral. 

Extradition From Foreign Country-Procedure. 

In order to extradite a fugitive from justice from Canada, it is 
necessary to have a statement of the County Attorney respecting 
the crime for which the party is wanted, an affidavit of the Sheriff 
or some other responsible party as 1:0 the flight setting up the 
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