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Chapter CXXVII, Laws of 1903, prescribes the fees and charges to be 
made by the Secretary of State for filing and recording each certificate 
of incorporation, the language therein being "For recording and filing 
each certificate of incorporation and each increase of capital stock." It 
is my construction of said word "each" that it means separate corporation, 
and that the word "each", as used therein, applies only to articles of in­
corporation containing the requirad statement of facts; and, therefore, in 
this case, in the interest of justice and in order that the articles may 
be made to contain the proper statement of facts as required by law, you 
'should permit "aid incorporators to file said substitute articles without 
again requiring them to make pa)"ment of all fees the same as if it were 
a new company. However, before permitting the new articles of incor­
poration to be fiJad, you should require the incorporators to surrender the 
certificate of incorporation by your office heretofore issued and to present 
and file their affidavit clearly showing that the articles now offered are 
in 'substitution or amendatory of those haretofore filed, the identity of the 
corporation as to name, persons, capital stock, pUl:poses, places of opera­
tion and of business, and further showing that no right whatsoever have 
vested by virtue of the first articles filed and certificate of incorporation 
issued, and that said company has not yet engaged in or attempted to 
transact ~ny business whatsoever. 

The certificate of incorporation heretofore issued by your office, upon 
surrender, should be by you cancelled, and you 'should make charge for 
the recording of tha new articles in accordance with the provisions of 
Subdivision 10 of said Section 410, namely, twenty cents per folio; and 
alao for the issuance of a n'ew certificate in accordance with the pro­
visions of Subdivi"ion III of aaid section, namely, three dollara. 

You would not be permitted ,to return fees by you ,collected upon the 
filing and rccording of defective articles of incorporation and issuance of 
certificate of incorporation, because the incorporators are themselves re­
sponsible for defects contained in the articles offered to be filed, but I 
should advise that you permit substitution of articles for the purpoae of 

c curing defects, in accordance with the above' suggestions. 
Yours respectfully, 

ALBERT J. GALEN, 
Attorney General. 

Mileage, of Sheriffs for Transportation of Persons to Insane 
Asylum and State Penitentiary-Sheriffs, Milea,ge for 

Transportation of Prisoners. 

Under authority of Proctor v. Cascade County, 20 'Mont. 315, 
Sections 2977, of the Penal Code, and 23II, of the Political Code, 
are SUPerseded by Section 4604, of the Political Code, and accord­
ingly the sheriff should be allowed mileage instead of actual ex­
penses for the transportation of prisoners, which constitutes a 
charge against the State. 

Section 2977, of the Penal Code, is not repealed, so far as it 
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provides that such expense shall be paid by the State, and the 
State and not the county is liable for the fees and mileage of 
sheriffs for transporta ting prisoners to the pentientiary; but Sec­
tion 23II, of the Political Code, in relation to the taking of insane 
persons to the State Asylum and making the expenses thereof 
a county charge, is, by implication, repealed by Section 4604, of 
the Political Code, so far as the fees and mileage for transporting 
1I1sane persons is concerned, and the same constitutes a State 
charge. 

January 24, 1905. 
Hon. Charles MUfl ay, Chairman, Committee on Appropriations, Helena, 

Montana. 
Dear Sir:-In response to your request, I give you the opinion of this 

office upon the following question: ' 
"Is there any authority for sheriffs to collect mileage from the State 

for taking persons to the insane asylum or state prison?" 
Section 2311, of the Political Code, provides: 
"The costs of the examination, committal and taking an insane person 

to the asylum must be paid by the county in which he resides at the Ume, 
he is adjudged insane. The sheriff must be allowed the actual expenses 
incurred in taking an ir-sane person to the asylum, and no more," 

And in relation to prisoners delivered to the state prison, Section 
2977, of the Penal Code, provide'il: 

"Sheriffs delivering prisoners at the state prison must receive ali 
actual expenses necessarilv incurred in their transportation, the amount 
of the expenses in 'each case to be audited and allowed by the 'board 
of exa,miners, and paid out of any moneys in the state treasury appropri­
ated for that purpose, and no further or other compensation must be re­
ceived by sheriffs for such transportation or s~rvices." 

These two geneal provisions in the Codes were adopted by the legis­
lature upon the adoption of the Codes in 1895, but WB find that at the' 
same session of the legislature, by act approved March 15, 1895, the same 
being Section 4604, of the Political Code, it i'il provided: 

"While in the discharge of his duties, the sheriff shall receive ten 
cents per mile for each and every mile actually and necessarily traveled, 
and for transporting any person by order of court he shall receive ten 
cents additional per mile, the same to be in full for trans'portation and 
dieting of such person during such transportation, The county shall not 
be liable for nor shall the board of county commissioners pay for any 
claim of the 'Sher-iff or other officer, for team or hor~e hire, or any other 
expense incurred in travel or for subsistence; the fees for mileage named 
in this section be.ng in full for all such traveling expenses." 

The Supreme Court of thiS State, in the case of Proctor v. Cascade 
County, 20 :\10nt. 315, decided that Section 4604, last above quoted, ex­
pressly control.;; in all cases of fees allowed to a sheriff fortransportingany 
person by order of court. The question under consideration in that case 
was whether Seciton 2311, of the Political Code, providing that sheriffs 
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shall raceive from the county actual expenses only for transporting in­
sana persons to tne asylum, a;; therein provided, was repealad by virtue 
of ';;aid Sel-tion 4604. . 

The court, in its opinion in that case, says: 
"The language is sweeping. It covers instances of pri;;oners trans­

portad to the pentitentiary, of insane persons tran.;;ported to the asylum, 
of persons transported in contampt proceedings, of witnesses transported 
under an order of court, or any other instance where such a service is to 
be performed. If the statute had used the words 'any prisoner,' the argu­
ment of limitation excluding case.;; of transportation of insane persons, 
if elsewhere provided for, would be reasonable; but by the unrestricted 
usa of the word 'person' the manifest intention of the legislature was to 
provide a uniform rule of compensation to sheriffs in any and all cases 
where they are called upon to transport persons in obedience to orders 
of a court. We look upon Section 4604 as a sub;;equent statute covering 
the subject-matter of the transportation of any person by a sheriff under 
order of court, and as intended to be a substitute for Section 2311, and all 
other former statutas upon the subject. On principle, it therefore oper· 
ated as a repeal of such previOUS statutes." 

I should say, therefore, that Section 2311, of the Political Code, and 
Section 2977, of the Penal Code, relating to the subject of ilheriffs fees, 
upon transporting 'persons to the insane asylum or state prison, are dis­
placed by Section 4604, which defines what 'shallbe allowed for trans­
porting insane, as well as any other persons transported by order of 
court. 

Section 2917, of the Penal Code, so far as it provides that the ex­
penses of taking prisoners to the state prison shall be paid by the Stata, 
is not repealed, and the State and not the county is liable for the fees 
and mileage of 'sheriffs for transporting prisoners to the penitentiary; and 
Section 2311, of the Political Code, is, by implication, repealed by Section 
4604- of the Political Code,so far as the ilama relates to the payment of 
cue costs of transporting of insane persons to the state insane asylum. 

Yours respectfully, 
ALBERT J. GALEN, 

Attorney General. 

Tax Deed to County, Treasurer to Serve Notice Applying For 
Deed and Make an Affidavit of Service of the Same. 

Under Sections 3895 and 3896, of the Political Code of Mon­
tana, the same notice must be given where the county is the pur­
chaser and applies for a deed as where a11 individual is the pur­
chaser and applies for a deed. 

Section 3882 provides that the duplicate certificate of sale shall 
be delivered to the county treasurer and filed in his office, and 
he is thereby made the proper county officer to give notice of 
time for applying for a deed and to make affidavit showing that 
such notice was given. 
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