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Montana Water Court 
PO Box 1389 
Bozeman, MT  59771-1389 
(406) 586-4364 
1-800-624-3270  
watercourt@mt.gov  

 
 
 
 
 
 
 

IN THE WATER COURT OF THE STATE OF MONTANA 
UPPER MISSOURI DIVISION 

GALLATIN RIVER BASIN (41H) 
PRELIMINARY DECREE 

 

* * * * * * * * * * * * * * * * * * * 
 

CLAIMANT:  Leach Rachelle Issacs 2011 Trust 
 
OBJECTOR:  Blackwood Dry Creek LP 
 

CASE 41H-0173-R-2021 
41H 33070-00 
41H 33078-00 
41H 33083-00 
41H 33084-00 

 

NOTICE OF FILING OF MASTER’S REPORT 

 This Master’s Report was filed with the Montana Water Court. Please review this 

report carefully.  

 You may file a written objection to this Master’s Report within 10 days of the 

stamped date if you disagree or find errors with the Master’s findings of fact, conclusion 

of law, or recommendations. Rule 23, W.R.Adj.R. If the Master’s Report was mailed to 

you, the Montana Rules of Civil Procedure allow an additional 3 days be added to the 10-

day objection period. Rule 6(d), M.R.Civ.P. If you file an objection, you must serve a copy 

of the objection to all parties on the service list found at the end of the Master’s Report. 

The original objection and a certificate of mailing to all parties on the service list must be 

filed with the Water Court. 

 If you do not file a timely objection, the Water Court will conclude that you agree 

with the content of this Master’s Report. 

MASTER’S REPORT 

INTRODUCTION 

 Water rights claims 41H 33070-00, 41H 33078-00, 41H 33083-00, and 41H 33084-

00, owned by Isaacs, Leah Rachelle 2011 Trust, appeared in the Preliminary Decree for the 
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Gallatin River (Basin 41H) with an issue remark stating: “THE CLAIMS LISTED AT THE 

END OF THIS STATEMENT CLAIM THE SAME NOTICE OF APPROPRIATION. 

THE CLAIMED NOTICE OF APPROPRIATION DOES NOT SPECIFY A FLOW 

RATE.”  

 On May 8, 2019, Blackwood Dry Creek LP, through counsel Breeann Johnson, filed 

an objection to all elements of water rights claims 41H 33078-00 and 41H 33084-00.  

 On June 22, 2020, Jeremy Michael filed a Notice of Appearance for Leah Rachelle 

Isaacs 2011 Trust with the court.  

The Water Court consolidated water rights claims 41H 33070-00, 41H 33078-00, 

41H 33083-00, and 41H 33084-00 into Water Court case 41H-0173-R-2020, and set filing 

deadlines for the parties to file settlement documents with the court. On December 9, 2021, 

the parties filed a Stipulation Settling Claims with the court resolving the issues.  

 The Water Court presently resolves the issue in this case.  

     ISSUES 

 1. Whether the Water Court approves the Stipulation Settling Claims filed by 
the parties. 

APPLICABLE LAW 

 “The Montana [W]ater [C]ourt has a statutory obligation and the exclusive authority 

to adjudicate claims of existing water rights.” Rule 1(a), W.R.Adj.R. The Water Court 

resolves issue remarks before issuance of a final decree and may use information submitted 

by the DNRC, the statement of claim, and any other data obtained by the court to evaluate 

a water right. Sections 85-2-227, -231(2), MCA.  

 After the Water Court issues a preliminary decree in a basin, an objection period 

provides parties with an ownership interest in water or its use the opportunity to raise issues 

regarding their own water rights or other water rights in the preliminary decree. Section 

85-2-233(1)(b); Mont. Trout Unlimited v. Beaverhead Water Co., 2011 MT 151, ¶ 33, 361 

Mont. 77, 255 P.3d 179.  

 A properly filed statement of claim for an existing water right is prima facie proof 

of its content. Section 85-2-227, MCA; Rule 10, W.R.Adj.R. Prima facie proof may be 

contradicted and overcome by a preponderance of the evidence. Rule 19, W.R.Adj.R. A 
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preponderance of the evidence is evidence that shows a fact is “more probable than not.” 

Hohenlohe v. State, 2010 MT 203, ¶ 33, 357 Mont. 438, 240 P.3d 628. The party seeking 

to overcome the prima facie status of a statement of claim bears the burden of proof. Nelson 

v. Brooks, 2014 MT 120, ¶¶ 34, 37, 375 Mont. 86, 329 P.3d 558. 

 In Water Court proceedings, the parties may file settlements stipulating the terms 

under which the parties contractually agree to resolve decree objections. A settlement may 

include a claimant’s legally binding commitment to modify water right claims to resolve 

objections and issue remarks and an objector’s agreement to withdraw objections 

conditioned upon the court’s acceptance of the claim modifications. E.g., In re Pondera 

Cty. Canal & Reservoir Co., Case 41M-202, 2020 Mont. Water LEXIS 19 (Jan. 9, 2020). 

 Settlement agreements do not bind the Water Court and are subject to the court’s 

review and approval. Rule 17(a), W.R.Adj.R. The court may rely on the stipulated facts 

and agreements of a settlement that are “not contrary to law, court rule, or public policy.” 

In re Marriage of Hill, 265 Mont. 52, 58, 874 P.2d 705, 708 (1994). When a stipulation 

proposes modifications to water right claim elements, the court must evaluate each 

proposed modification to ensure the modification is supported by the evidence and within 

the court’s authority to adjudicate. In re Argabright, Case 41I-265, 2014 Mont. Water 

LEXIS 9, (December 12, 2014) (affirming rejection of stipulation); In re Dana Ranch Co., 

Case 41J-265, 2017 Mont. Water LEXIS 13 (rejecting stipulation). The water right 

adjudication rules require settlement agreements enlarging an element of a water right to 

meet the applicable burden of proof. Rule 17(b), W.R.Adj.R. The rules do not require 

settlement agreements reducing an element of a water right to meet the applicable burden 

of proof. Rule 17(c), W.R.Adj.R. 

DISCUSSION 

 1. Whether the Water Court approves the Stipulation Settling Claims filed by 
the parties. 

The consolidated water rights claims are filed multiple-use rights—claims 41H 

33070-00 (direct stock) and 41H 33083-00 (flood-irrigation) and claims 41H 33078-00 

(direct stock) and 41H 33084-00 (flood-irrigation). The preliminary decree abstracts 

indicate the claims are for groundwater from a spring hydrologically related to an unnamed 
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tributary of Hyalite Creek in Gallatin County, Montana. The water rights claims received 

issue remarks stating: “THE CLAIMS LISTED AT THE END OF THIS STATEMENT 

CLAIM THE SAME NOTICE OF APPROPRIATION. THE CLAIMED NOTICE OF 

APPROPRIATION DOES NOT SPECIFY A FLOW RATE.”  

The Stipulation Settling Claims states the “issue remark is incorrect”; the water 

rights claims are based on separate July 1, 1922, notices of appropriation filed by Mollie 

E. Elliot attached to the stipulation. Water rights claims 41H 33070-00 (direct stock) and 

41H 33083-00 (flood-irrigation) claim a spring and seepage arising in the NWSW of 

Section 20, Township 2S, Range 5E, Gallatin County. Water rights claims 41H 33078-00 

(direct stock) and 41H 33084-00 (flood-irrigation) claim a different spring and seepage 

arising in the NWNW of Section 29, Township 2S, Range 5E, Gallatin County. Indeed, the 

filed notices of appropriation are distinct and separate. The Water Court removes the 

resolved issue remarks relating to the filed notices of appropriation. 

Furthermore, the Stipulation Settling Claims states the source for water rights claims 

41H 33078-00 and 41H 33084-00 is commonly referred to as Foster Spring Creek. 

Blackwood owns an interest in other water rights claims—41H 126848-00, 41H 126855-

00, and 41H 126858-00—utilizing water from Foster Spring Creek. DNRC has 

standardized the source for these water rights claims as surface water from an undeveloped 

spring hydrologically related to an Unnamed Tributary of South Dry Creek.1 To resolve 

the issue remarks consistent with accurate historical use, Blackwood asks the court to 

correct the source for water rights claims 41H 33078-00 and 41H 33084-00 from 

groundwater from a spring hydrologically related to an unnamed tributary of Hyalite Creek 

to surface water from a spring hydrologically related to an unnamed tributary of South Dry 

Creek. Furthermore, Blackwood’s objections regarding the source for water rights claims 

41H 33078-00 and 41H 33084-00 state the: “Source appears incorrect and should be 

corrected to UT South Dry Creek.”  

The Stipulation Settling Claims further recommends modifications to the point-of-

diversion and place-of-use elements for water right claim 41H 33078-00 and the point-of-

 
1 According to DNRC claims examination standards, undeveloped springs are classified as surface 
water. 2013 DNRC Claims Examination Manual, Section II, p. 41. 
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diversion, place-of-use, total maximum acres, and flow rate elements for water right claim 

41H 33084-00. The stipulation states: 

[B]ased on current and historical aerial imagery and USGS topographic 
maps, Foster Spring is located near the upstream end of the natural channel 
referred to as Foster Spring Creek. Current and historic aerial imagery 
indicate that the only diversion from Foster Spring Creek serving the Isaacs 
property is a headgate and ditch diverting in the SENESE of Section 19, T2S 
R5E, and conveying water across the Blackwood property to the Isaacs 
property in the SENE of Section 19 and the SWNW of Section 20, T2S R5E. 
Based on the original statement of claim and claim file map, it appears that 
the claimant intended to claim stock drinking directly from Foster Spring 
Creek on the Isaacs property, as well as diversionary stock use from the 
section of ditch from Foster Spring Creek on the Isaacs property.  

Thus, the parties stipulate the means of diversion and point of diversion for water rights 

claims 41H 33078-00 and 41H 33084-00 should be corrected from a ditch in the 

NWNWNW of Section 29, Township 2S, Range 5E, Gallatin County, to a headgate in the 

SENESE Section of 19, Township 2S, Range 5E, Gallatin County, and  additional points 

of diversion should be added to the decree abstract for water right claim 41H 33078-00 to 

reflect year-round stock-use direct from the source in the W2SWSW of Section 20, 

Township 2S, Range 5E, Gallatin County, and in the SESENE of Section 19, Township 

2S, Range 5E, Gallatin County.  

 The stipulation further states the legal land description for Place of Use ID No. 2 

associated with water right claim 41H 33078-00 should be corrected from the W2SW of 

Section 20, to the W2SWSW of Section 20, Township 2S, Range 5E, Gallatin County. The 

parties attached a map showing the historical points of diversion and place of use.  

 Finally, the stipulation, consistent with Blackwood’s objection, states:  

The flow rate for [water right claim 41H 33084-00] of 100 MI [2.50 cubic-
feet-per-second (CFS)] was memorialized in a Ditch Right and Water Right 
Agreement dated January 3, 1964, entered into by the predecessors to Isaacs 
and Blackwood. This agreement is attached as Exhibit D. The flow rate for 
this claim should be changed to reflect the 1964 agreement. The point of 
diversion should be changed to reflect the Isaacs headgate located in the 
SENESE of Section 19, T2S R5E, as described above in relation to claim41H 
33078-00. 
Finally, the claimed 160-acre place of use cannot be fully served by the 
historical ditch system on the property. See Exhibit C. The place of use 
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should be reduced to 37.1 acres to reflect the historically flood-irrigable area 
served by the water right. 

The parties therefore stipulate the flow rate for water right claim 41H 33084-00 should be 

reduced to 2.5 CFS and the total maximum acres should be reduced to 37.1 acres, consistent 

with accurate historical use.  

Based on the court’s review, the Stipulation Settling Claims is not contrary to law, 

court rule, or public policy. The Stipulation Settling Claims does not propose modifications 

enlarging any element of the water rights claims. Rather, evidence in the record supports 

that the modifications are consistent with historical on the ground use of the water rights 

claims. The Water Court approves the Stipulation Settling Claims filed by the parties and 

modifies elements of the water rights claims consistent with the filed stipulation. Approval 

of the Stipulation Settling Claims resolves the filed objections and issue remarks.  

RECOMMENDATIONS 

 This Water Master recommends the Water Court to: (1) remove the resolved issue 

remarks; (2) correct the source for water rights claims 41H 33078-00 and 41H 33084-00 

from groundwater from a spring hydrologically related to an unnamed tributary of Hyalite 

Creek to surface water from a spring hydrologically related to an unnamed tributary 

of South Dry Creek; (3) correct the legal land description identifying Place of Use ID No. 

2 for water right claim 41H 33078-00 from the W2SW of Section 20, to the W2SWSW of 

Section 20, Township 2S, Range 5E, Gallatin County; (4) correct the means of diversion 

from ditch to headgate and the legal land description identifying Point of Diversion ID 

No. 1 for water rights claims 41H 33078-00 and 41H 33084-00 from the NWNWNW of 

Section 29, to the SENESE of Section 19, Township 2S, Range 5E, Gallatin County; 

(5) add additional points of diversion reflecting year-round stock-use direct from the 

source for water right claim 41H 33078-00 in the W2SWSW of Section 20, Township 

2S, Range 5E, Gallatin County, and in the SESENE of Section 19, Township 2S, Range 

5E, Gallatin County; (6) reduce the flow rate for water right claim 41H 33084-00 from 

6.06 CFS to 2.5 CFS; (7) reduce the maximum acres and modify the place of use from 160 

acres to 37.1 acres—36.67 acres in the SENE of Section 19, Township 2S, Range 5E, 
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Gallatin County (Place of Use ID No. 1), and .43 acres in the NWSWNW of Section 20, 

Township 2S, Range 5E, Gallatin County (Place of Use ID No. 2). 

The Water Court attaches post-decree abstracts for the water rights claims to this 

Master’s Report, as well as the Stipulation Settling Claims filed by the parties.  

 

 

 

_______________________________ 

Kirsa Shelkey 
Water Master 
she/her/hers 

 

Service Via Electronic Mail: 
 
Michael JL Cusick 
Jeremy A. Michael 
Cusick, Farve, Mattick & Refling, P.C. 
PO Box 1288 
Bozeman, MT 59771-1288 
(406) 587-5511 
office@cmrlawmt.com 
 
Breeann M. Johnson 
Western Roots Law PLLC 
PO Box 7004 
Bozeman, MT 59771 
(406) 600-9389 (Johnson) 
(406) 579-9584 (Garab) 
Johnson@westrootslaw.com 
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POST DECREE

ABSTRACT OF WATER RIGHT CLAIM

  GALLATIN RIVER

BASIN 41H

 Water Right Number: 41H  33070-00       STATEMENT OF CLAIM

Version: 3 -- POST DECREE

Status:   ACTIVE

  Owners: ISAACS, LEAH RACHELLE 2011 TRUST 
DAVID ISAACS TRUSTEE
PO BOX 456
CANADIAN, TX 79014 0456

  Priority Date: JULY 1, 1922

  Type of Historical Right: FILED

  Purpose (Use): STOCK

  Flow Rate: 25.00 GPM

  Volume: THIS RIGHT INCLUDES THE AMOUNT OF WATER CONSUMPTIVELY USED FOR 
STOCK WATERING PURPOSES AT THE RATE OF 30 GALLONS PER DAY PER 
ANIMAL UNIT. ANIMAL UNITS SHALL BE BASED ON REASONABLE CARRYING 
CAPACITY AND HISTORICAL USE OF THE AREA SERVICED BY THIS WATER 
SOURCE.

  Source Name: SPRING, UNNAMED TRIBUTARY OF HYALITE CREEK

Source Type: GROUNDWATER

  Point of Diversion and Means of Diversion:
ID Govt Lot Qtr Sec Sec Twp Rge County

1 NENWSW 20 2S 5E GALLATIN

  Period of Diversion: JANUARY 1 TO DECEMBER 31

  Diversion Means: LIVESTOCK DIRECT FROM SOURCE

  Period of Use: JANUARY 1 TO DECEMBER 31

  Place of Use:
ID Acres Govt Lot Qtr Sec Sec Twp Rge County
1 SWNW 20 2S 5E GALLATIN

2 NWSW 20 2S 5E GALLATIN

 Remarks:

THE WATER RIGHTS LISTED FOLLOWING THIS STATEMENT ARE MULTIPLE USES OF THE SAME RIGHT.  
THE USE OF THIS RIGHT FOR SEVERAL PURPOSES DOES NOT INCREASE THE EXTENT OF THE WATER 
RIGHT.  RATHER IT DECREES THE RIGHT TO ALTERNATE AND EXCHANGE THE USE (PURPOSE) OF THE 
WATER IN ACCORD WITH HISTORICAL PRACTICES.

33070-00 33083-00

December 16, 2021
41H  33070-00

Page 1 of 1 
 Post Decree Abstract 



POST DECREE

ABSTRACT OF WATER RIGHT CLAIM

  GALLATIN RIVER

BASIN 41H

 Water Right Number: 41H  33078-00       STATEMENT OF CLAIM

Version: 3 -- POST DECREE

Status:   ACTIVE

  Owners: ISAACS, LEAH RACHELLE 2011 TRUST 
DAVID ISAACS TRUSTEE
PO BOX 456
CANADIAN, TX 79014 0456

  Priority Date: JULY 1, 1922

  Type of Historical Right: FILED

  Purpose (Use): STOCK

  Flow Rate: A SPECIFIC FLOW RATE HAS NOT BEEN DECREED BECAUSE THIS USE 
CONSISTS OF STOCK DRINKING DIRECTLY FROM THE SOURCE, OR FROM A 
DITCH SYSTEM.  THE FLOW RATE IS LIMITED TO THE MINIMUM AMOUNT 
HISTORICALLY NECESSARY TO SUSTAIN THIS PURPOSE.

  Volume: THIS RIGHT INCLUDES THE AMOUNT OF WATER CONSUMPTIVELY USED FOR 
STOCK WATERING PURPOSES AT THE RATE OF 30 GALLONS PER DAY PER 
ANIMAL UNIT. ANIMAL UNITS SHALL BE BASED ON REASONABLE CARRYING 
CAPACITY AND HISTORICAL USE OF THE AREA SERVICED BY THIS WATER 
SOURCE.

  Source Name: UNNAMED TRIBUTARY OF SOUTH DRY CREEK

Source Type: SURFACE WATER

  Point of Diversion and Means of Diversion:
ID Govt Lot Qtr Sec Sec Twp Rge County

1 SENESE 19 2S 5E GALLATIN

  Period of Diversion: JANUARY 1 TO DECEMBER 31

  Diversion Means: HEADGATE

2 W2SWSW 20 2S 5E GALLATIN

  Period of Diversion: JANUARY 1 TO DECEMBER 31

  Diversion Means: LIVESTOCK DIRECT FROM SOURCE

3 SESENE 19 2S 5E GALLATIN

  Period of Diversion: JANUARY 1 TO DECEMBER 31

  Diversion Means: LIVESTOCK DIRECT FROM SOURCE

  Period of Use: JANUARY 1 TO DECEMBER 31

  Place of Use:
ID Acres Govt Lot Qtr Sec Sec Twp Rge County
1 SENE 19 2S 5E GALLATIN

2 W2SWSW 20 2S 5E GALLATIN

 Remarks:

December 16, 2021
41H  33078-00

Page 1 of 2 
 Post Decree Abstract 



THE WATER RIGHTS LISTED FOLLOWING THIS STATEMENT ARE MULTIPLE USES OF THE SAME RIGHT.  
THE USE OF THIS RIGHT FOR SEVERAL PURPOSES DOES NOT INCREASE THE EXTENT OF THE WATER 
RIGHT.  RATHER IT DECREES THE RIGHT TO ALTERNATE AND EXCHANGE THE USE (PURPOSE) OF THE 
WATER IN ACCORD WITH HISTORICAL PRACTICES.

33078-00 33084-00

December 16, 2021
41H  33078-00

Page 2 of 2 
 Post Decree Abstract 



POST DECREE

ABSTRACT OF WATER RIGHT CLAIM

  GALLATIN RIVER

BASIN 41H

 Water Right Number: 41H  33083-00       STATEMENT OF CLAIM

Version: 3 -- POST DECREE

Status:   ACTIVE

  Owners: ISAACS, LEAH RACHELLE 2011 TRUST 
DAVID ISAACS TRUSTEE
PO BOX 456
CANADIAN, TX 79014 0456

  Priority Date: JULY 1, 1922

  Type of Historical Right: FILED

  Purpose (Use): IRRIGATION

Irrigation Type: FLOOD

  Flow Rate: 4.55 CFS

  Volume: THE TOTAL VOLUME OF THIS WATER RIGHT SHALL NOT EXCEED THE AMOUNT 
PUT TO HISTORICAL AND BENEFICIAL USE.

Climatic Area: 4 - MODERATELY LOW

  Maximum Acres: 120.00

  Source Name: SPRING, UNNAMED TRIBUTARY OF HYALITE CREEK

Source Type: GROUNDWATER

  Point of Diversion and Means of Diversion:
ID Govt Lot Qtr Sec Sec Twp Rge County

1 NENWSW 20 2S 5E GALLATIN

  Period of Diversion: APRIL 1 TO OCTOBER 31

  Diversion Means: DITCH

  Ditch Name: WALKER DITCH

  Period of Use: APRIL 1 TO OCTOBER 31

  Place of Use:
ID Acres Govt Lot Qtr Sec Sec Twp Rge County
1 40.00 SENE 19 2S 5E GALLATIN

2 40.00 SWNW 20 2S 5E GALLATIN

3 40.00 NWSW 20 2S 5E GALLATIN

Total: 120.00

 Remarks:

THE WATER RIGHTS FOLLOWING THIS STATEMENT ARE SUPPLEMENTAL WHICH MEANS THE RIGHTS 
HAVE OVERLAPPING PLACES OF USE. THE RIGHTS CAN BE COMBINED TO IRRIGATE ONLY 
OVERLAPPING PARCELS. EACH RIGHT IS LIMITED TO THE FLOW RATE AND PLACE OF USE OF THAT 
INDIVIDUAL RIGHT. THE SUM TOTAL VOLUME OF THESE WATER RIGHTS SHALL NOT EXCEED THE 
AMOUNT PUT TO HISTORICAL AND BENEFICIAL USE.

December 16, 2021
41H  33083-00

Page 1 of 2 
 Post Decree Abstract 



33081-00 33082-00 33083-00 33084-00

THE WATER RIGHTS LISTED FOLLOWING THIS STATEMENT ARE MULTIPLE USES OF THE SAME RIGHT.  
THE USE OF THIS RIGHT FOR SEVERAL PURPOSES DOES NOT INCREASE THE EXTENT OF THE WATER 
RIGHT.  RATHER IT DECREES THE RIGHT TO ALTERNATE AND EXCHANGE THE USE (PURPOSE) OF THE 
WATER IN ACCORD WITH HISTORICAL PRACTICES.

33070-00 33083-00

December 16, 2021
41H  33083-00

Page 2 of 2 
 Post Decree Abstract 



POST DECREE

ABSTRACT OF WATER RIGHT CLAIM

  GALLATIN RIVER

BASIN 41H

 Water Right Number: 41H  33084-00       STATEMENT OF CLAIM

Version: 3 -- POST DECREE

Status:   ACTIVE

  Owners: ISAACS, LEAH RACHELLE 2011 TRUST 
DAVID ISAACS TRUSTEE
PO BOX 456
CANADIAN, TX 79014 0456

  Priority Date: JULY 1, 1922

  Type of Historical Right: FILED

  Purpose (Use): IRRIGATION

Irrigation Type: FLOOD

  Flow Rate: 2.50 CFS

  Volume: THE TOTAL VOLUME OF THIS WATER RIGHT SHALL NOT EXCEED THE AMOUNT 
PUT TO HISTORICAL AND BENEFICIAL USE.

Climatic Area: 4 - MODERATELY LOW

  Maximum Acres: 37.10

  Source Name: UNNAMED TRIBUTARY OF SOUTH DRY CREEK

Source Type: SURFACE WATER

  Point of Diversion and Means of Diversion:
ID Govt Lot Qtr Sec Sec Twp Rge County

1 SENESE 19 2S 5E GALLATIN

  Period of Diversion: APRIL 1 TO OCTOBER 31

  Diversion Means: HEADGATE

  Period of Use: APRIL 1 TO OCTOBER 31

  Place of Use:
ID Acres Govt Lot Qtr Sec Sec Twp Rge County
1 36.67 SENE 19 2S 5E GALLATIN

2 0.43 NWSWNW 20 2S 5E GALLATIN

Total: 37.10

 Remarks:

THE WATER RIGHTS FOLLOWING THIS STATEMENT ARE SUPPLEMENTAL WHICH MEANS THE RIGHTS 
HAVE OVERLAPPING PLACES OF USE. THE RIGHTS CAN BE COMBINED TO IRRIGATE ONLY 
OVERLAPPING PARCELS. EACH RIGHT IS LIMITED TO THE FLOW RATE AND PLACE OF USE OF THAT 
INDIVIDUAL RIGHT. THE SUM TOTAL VOLUME OF THESE WATER RIGHTS SHALL NOT EXCEED THE 
AMOUNT PUT TO HISTORICAL AND BENEFICIAL USE.

33081-00 33082-00 33083-00 33084-00

December 16, 2021
41H  33084-00

Page 1 of 2 
 Post Decree Abstract 



THE WATER RIGHTS LISTED FOLLOWING THIS STATEMENT ARE MULTIPLE USES OF THE SAME RIGHT.  
THE USE OF THIS RIGHT FOR SEVERAL PURPOSES DOES NOT INCREASE THE EXTENT OF THE WATER 
RIGHT.  RATHER IT DECREES THE RIGHT TO ALTERNATE AND EXCHANGE THE USE (PURPOSE) OF THE 
WATER IN ACCORD WITH HISTORICAL PRACTICES.

33078-00 33084-00

December 16, 2021
41H  33084-00

Page 2 of 2 
 Post Decree Abstract 
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BREEANN M. JOHNSON 
ALISON P. GARAB 
WESTERN ROOTS LAW PLLC 
PO BOX 7004 
BOZEMAN, MT 59771 
BMJ: 406.600.9389 
Johnson@WestRootsLaw.com 
APG: 406.579.9584 
Garab@WestRootsLaw.com  
 
Attorneys for Blackwood Dry Creek, LP 
 

MONTANA WATER COURT, UPPER MISSOURI DIVISION 
GALLATIN RIVER 

BASIN 41H 
_________________________________________________________________________________________________________ 
 
CLAIMANT: Leah Rachelle Isaacs 2011 Trust 

 
CASE 41H-0173-R-2021 

41H 33070-00 
OBJECTOR: Blackwood Dry Creek LP 41H 33078-00 

41H 33083-00 
41H 33084-00 

 
STIPULATION SETTLING CLAIMS 

_________________________________________________________________________________________________________ 
 

 This Stipulation is entered by Claimant, Leah Rachelle Isaacs 2011 Trust (“Isaacs”), 

and Objector, Blackwood Dry Creek LP (“Blackwood”) (collectively the Parties), by and 

through their undersigned attorneys. 

RECITALS 

A. Pursuant to Mont. Code Ann. § 85-2-221, Isaacs’ predecessor-in-interest properly 

filed statements of claim for water right Claim Nos. 41H 33070-00, 41H 33078-00, 

41H 33083-00, and 41H 33084-00 with the Department of Natural Resources and 

Conservation (“DNRC”).  

B. Pursuant to Mont. Code Ann. § 85-2-233, Blackwood timely filed Objections to Claim 

Nos. 41H 33078-00 and 41H 33084-00. 

mailto:Johnson@WestRootsLaw.com
mailto:Garab@WestRootsLaw.com
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C. Claim 41H 33070-00 is a filed right for stock drinking directly from the source. 

This claim, along with the other three claims consolidated in this matter, received a 

DNRC issue remark stating that all four claims  claim the same Notice of 

Appropriation (“NOA”), and  the NOA did not specify a flow rate. The DNRC issue 

remark is incorrect. This claim is based on a July 1, 1922 NOA by Mollie E. Elliott for 

a spring and seepage arising in the NWSW of Section 20. The NOA is attached hereto 

as Exhibit A. 

D. Claim 41H 33078-00 is a filed right for stock drinking from a diversion. This claim, 

along with the other three claims consolidated in this matter, received a DNRC issue 

remark stating that all four claims  claim the same NOA, and  the NOA did not specify 

a flow rate. The DNRC issue remark is incorrect. This claim is based on a different 

July 1, 1922 NOA by Mollie E. Elliott for a spring and seepage arising in the NWNW 

of Section 29. The NOA is attached hereto as Exhibit B.  

The source located in the NWNW of Section 29 is commonly known as Foster 

Spring Creek. Other claims associated with this source, are classified by DNRC as 

from an Unnamed Tributary of South Dry Creek.1 The source for this claim should be 

corrected to an Unnamed Tributary of South Dry Creek so that all claims from this 

source are named consistently. Further, there is no evidence in the claim file 

supporting development of Foster Spring.2 The source for this claim should be 

further refined to surface water.  

 
1 Blackwood holds claims 41H 126848-00, 41H 126855-00, and 41H 126858-00 from Foster Spring Creek 
and all are coded as from an “Unnamed Tributary of South Dry Creek.” 
2 According to DNRC claims examination standards, undeveloped springs are classified as surface water. 2013 
DNRC Claims Examination Manual, Section II, p. 41. 
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Additionally, based on current and historical aerial imagery and USGS 

topographic maps, Foster Spring is located near the upstream end of the natural 

channel referred to as Foster Spring Creek. Current and historic aerial imagery 

indicate that the only diversion from Foster Spring Creek serving the Isaacs 

property is a headgate and ditch diverting in the SENESE of Section 19, T2S R5E, and 

conveying water across the Blackwood property to the Isaacs property in the SENE 

of Section 19 and the SWNW of Section 20, T2S R5E. Based on the original statement 

of claim and claim file map, it appears that the claimant intended to claim stock 

drinking directly from Foster Spring Creek on the Isaacs property, as well as 

diversionary stock use from the section of ditch from Foster Spring Creek on the 

Isaacs property. A map showing the historical points of diversion and use is 

attached as Exhibit C. 

E. Claim 41H 33083-00 is a filed right for flood irrigation. This claim, along with the 

other three claims consolidated in this matter, received a DNRC issue remark stating 

that all four claims  claim the same NOA, and  the NOA did not specify a flow rate. 

The DNRC issue remark is incorrect. This claim is based on a July 1, 1922 NOA by 

Mollie E. Elliott for a spring and seepage arising in the NWSW of Section 20. See 

Exhibit A. 

F. Claim 41H 33084-00 is a filed right for flood irrigation. This claim, along with the 

other three claims consolidated in this matter, received a DNRC issue remark stating 

that all four claims  claim the same NOA, and  the NOA did not specify a flow rate. 

The DNRC issue remark is incorrect. This claim is based on a different July 1, 1922 
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NOA by Mollie E. Elliott for a spring and seepage arising in the NWNW of Section 29. 

See Exhibit B.  

The flow rate for this claim of 100 MI (2.50 cfs) was memorialized in a Ditch 

Right and Water Right Agreement dated January 3, 1964, entered into by the 

predecessors to Isaacs and Blackwood. This agreement is attached as Exhibit D. The 

flow rate for this claim should be changed to reflect the 1964 agreement. 

The point of diversion should be changed to reflect the Isaacs headgate 

located in the SENESE of Section 19, T2S R5E, as described above in relation to claim 

41H 33078-00. 

Finally, the claimed 160-acre place of use cannot be fully served by the 

historical ditch system on the property. See Exhibit C. The place of use should be 

reduced to 37.1 acres to reflect the historically flood-irrigable area served by the 

water right. 

G. In the interest of resolving this case without the need for further litigation, the 

Parties have executed this Stipulation to resolve their objections, counterobjections, 

and appearances. 

AGREEMENT 

 The Parties, by and through their undersigned attorneys, hereby stipulate and agree 

that the following changes should be made to the above-described water rights: 

1. Claim 41H 33070-00 should be changed as follows: 

a. The DNRC issue remark should be removed from the claim. 

b. All other elements of this claim will remain as they appear in the Preliminary 

Decree. 
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 Exhibit E is a map showing the place of use and point of diversion for this claim. 

2. Claim 41H 33078-00 should be changed as follows: 

a. The Source Name should be an “Unnamed Tributary of South Dry Creek;” 

b. The Source Type should be “Surface Water;” 

c. There should be three points of diversion for this claim, described as follows: 

ID  QTRSEC  SEC TWP RGE COUNTY 
1  NWNWNW SENESE 29 19 2S 5E GALLATIN 

Diversion Means: Ditch HEADGATE 
 
2  W2SWSW  20 2S 5E GALLATIN 
 Period of Diversion: JANUARY 1 – DECEMBER 31 
 Diversion Means:  LIVESTOCK DIRECT FROM SOURCE 
 
3  SESENE  19 2S 5E GALLATIN 
 Period of Diversion: JANUARY 1 – DECEMBER 31 
 Diversion Means:  LIVESTOCK DIRECT FROM SOURCE 
 
d. The quarter section legal description for the place of use ID# 2 should be 

corrected to the W2SWSW; 

e. The DNRC issue remark should be removed from the claim. 

f. All other elements of this claim will remain as they appear in the Preliminary 

Decree. 

 Exhibit F is the proposed revised abstract for this Claim; Exhibit C is a map 

showing the points of diversion and place of use for this Claim. 

3. Claim 41H 33083-00 should be changed as follows: 

a. The DNRC issue remark should be removed from the claim. 

b. All other elements of this claim will remain as they appear in the Preliminary 

Decree. 

 Exhibit E is a map showing the place of use and point of diversion for this claim. 
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4. Claim 41H 33084-00 should be changed as follows: 

a. The Flow Rate should be reduced to 2.50 cfs; 

b. The Maximum Acres should be reduced to 37.1 acres; 

c. The Source Name should be an “Unnamed Tributary of South Dry Creek;” 

d. The Source Type should be “Surface Water;” 

e. The point of diversion for this claim should be refined as follows: 

ID  QTRSEC  SEC TWP RGE COUNTY 
1  NWNWNW SENESE 29 19 2S 5E GALLATIN 
 
f. The place of use description should be refined as follows: 

ID ACRES  QTRSEC SEC TWP RGE COUNTY 
1 36.67  SENE  19 2S 5E GALLATIN 
2 0.43  NWSWNW 20 2S 5E GALLATIN 
TOTAL: 37.1 

g. The DNRC issue remark should be removed from the claim. 

h. All other elements of this claim will remain as they appear in the Preliminary 

Decree. 

 Exhibit G is the proposed revised abstract for this Claim; Exhibit C is a map 

showing the points of diversion and place of use for this Claim. 

5. Upon the Montana Water Court’s acceptance and entry of this Stipulation, the 

objections of the Parties, shall be deemed resolved and withdrawn. 

6. The Parties agree that the changes to the claims consolidated into this matter, as 

specified above, are legally and factually warranted, and should be reflected in the 

entry of the Final Decree for Basin 41H. 





9th December
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