


  

            

 

          

       

     

        

        

          

        

                

     

                   
      

             
               

 

   
 

   

      

    



         

          

           
               

  

                
             

         

 

          

           

       

         
       

     

       

            
  

              

               



                

                

           

                
     

              

                

               

                

              

               

           

              

              

              

      

              

               

               

        

      



          

             

           

             

        

          

              

                 

          

       

          

 

    
 

             

      

     

       

        

    



                
              

          

         

               

             

          

              
               

             
        

 
  
   
  

  
  

 
     

  

 
   
   
  

  
   

 

 
   
   

  
  

 

  
   
   
  

  
   

 
     

 
  
   

  
   

 
 

 
  
   

  
  

 



   
    

 
  
   

  
  

 
   

  

 
  
   

   
  

 
   

 
  
   

  
  

 
 

 
   
   

   
   

 
   

    

 
  
   

  
   

   
    

  

 
  

  
  

 
 

 
  
   

  
  

 
   

 
   
   

  

   
 

   
    

 
   
   

  

   
 

 

 
   
   

  

   



 
   

    

 
 

     

  
 
   

   
     

     
    
       

  
 

   
  

  
    

     
    

  
  

   

 

  
   

    
 

          
    

         

               
             
            

   



    

                
                 

              

    

     

              
                    

           

               

                 

               

             

            

                 

     

                
   

            

            

              

           

             



            

              

                

                

              

                  

               

            

      

    

              
               

  

                
  

                 
              

     

                 
           

                
           

             



    

                
          

               
               

          

             
               
   

              
                

                
                  
    

              
   

    

                
              

             



               
  

  

  

                 
             

                

             

            

               

              

                    

               

                

                

               

    

                  
           

                 
        



                  
           

              

 

         

           

 

        

              

             

                 

              

                

        

                 

                

                

              

              

                

    



             

                

               

             

              

              

 

                
 

                  

                

              

           

                  
  

                

                  

                 

                 

                

             



                 

               

             

           

                  

               

                

               

            

        

              

                 

        

              
        

                  

               

               

            

                

              

             



            

         

              

                 

                

               

                 

               

             

                  

                  

                

              

  

                

              

                   

              

              



                 

   

              
     

              

                 

                

               

                 

             

             

                

              

              

           

                 

   



  

               

                  

               

   

               
      

   
  

  
  

      

    



Theresa L. Diekhans 
OFFICE OF STATE PUBLIC DEFENDER 
P.O. Box 268  
109 2nd St. W. 
Havre, Montana  59501 
Phone: (406) 265-2199 
Fax: (406) 265-0174 
Attorney for Defendant 
 

 
MONTANA SEVENTEENTH JUDICIAL DISTRICT COURT, BLAINE COUNTY  

BEFORE THE HONORABLE YVONNE LAIRD 
 

STATE OF MONTANA,  

  Plaintiff,  

 v.  

JASON AARON CARRYWATER,  

  Defendant. 

 
Cause No.  DC-19-11 

 
REPLY TO STATE’S RESPONSE AND 

OPPOSITION TO DEFENDANT’S MOTION 
TO SUPPRESS EVIDENCE 

 

COMES NOW, Jason Aaron Carrywater, by and through his counsel of record, Theresa L. 

Diekhans, hereby replies to State’s Response and Opposition to Defendant’s Motion to Suppress 

Evidence.  

This case arises out of a stop that occurred on Highway 2, outside of Harlem at approximately 1 

am. Sergeant Roberge had seen the vehicle stopped at the EZ Mart earlier. He recognized the owner of 

the vehicle and ran his name and found a warrant for Mr. Grant. He pulled down the road and when the 

vehicle started toward Ft. Belknap Reservation. He pulled the vehicle over because of the warrant out 

for Mr. Grant. It was a non-extraditable warrant, which Sergeant Roberge knew when he pulled the car 

over. He told both Mr. Carrywater and Mr. Grant that he pulled them over because of the warrant for 

Mr. Grant but that he was not arresting either of them. At that point, he made the decision to switch the 

direction of his stop and expanded it to a drug investigation.  

The State argues that since Grant gave permission to search the vehicle than the search was valid 

and therefore Defendant’s motion to suppress should be denied. The State relies on State v Snell 2004 

MT 269, 1323 Mont 157, 99 P.3d 191 and State v Clark 2008 MT 419, 347 Mont 354, 198 P.3d 809 for 



their position. While Defense agrees these cases do allow for a warrantless search upon consent, our 

case can be distinguished. Unlike Snell and Clark where the questioning and request to search happened 

while the stop is still ongoing, here Sergeant Roberge had indicated clearly that the reason for the stop 

and his investigation of the stop had ended.  

Law enforcement can only expand the scope of their investigation and prolong the stop only if 

they have articulable justification to do so.  

Once a lawful stop is made, a police officer’s suspicions may become 
further aroused and the stop may become further prolonged and the scope 
enlarged as required by the circumstances, provided the scope of the 
investigation remains within the limits created by the facts upon which the 
stop is predicated and the suspicion which they arouse.  

 

Carlson, 2000 MT at ¶ 23 (quoting Hulse v. State, 1998 MT 108, ¶ 40) (emphasis in original). In 

this case, the consent to search came way after the reason for the stop had been finalized and Mr. 

Carrywater and Mr. Grant should have been released from the stop.  

If an officer can complete traffic-based inquiries expeditiously, then that is 
the amount of “time reasonably required to complete the stop’s 
mission”….As we said in Caballes and reiterate today, a traffic stop 
‘prolonged beyond’ that point is “unlawful.”  The critical question, then, is 
not whether the dog sniff occurs before or after the officer issues a 
ticket,…but whether conducting the sniff “prolongs” – i.e., add time to – 
“the stop.”  

Rodriguez v. United States, 135 S. Ct. 1609, 1616 (2015) (citations and brackets omitted). Sergeant 

Roberge had no particularized suspicion that an ongoing crime was occurring or about to occur when he 

had Carrywater exit the vehicle, question him and then ask Grant for consent. As in Rodriguez, asking 

Mr. Carrywater to step out of the car and questioning him, prolonged the stop unlawfully. Similarly to 

State v Kaufman 2002 MT 294, 313 Mont 1, 59 P.3d 1166, as soon as Sergeant Roberge told both Mr. 

Carrywater and Mr. Grant the reason he stopped them was because of the warrant for Mr. Grant but he 

was not going to arrest him, the reason for the stop ended.  He specifically stated he stopped them 

because of the warrant and that he was not arresting anyone. He had particularized suspicion to pull over 

the vehicle because of the warrant but his reasons to expand the scope were general in nature, not 



specific. Sergeant Roberge states in his report his particularized suspicion to expand the scope was 

because 

1. the car took 600 feet to turn on its blinker and pull over at night on the highway,  

2. that Mr. Carrywater appeared fidgety and uneasy and Mr. Grant appeared nervous, would not 

make eye contact, and could not find his registration, and  

3. that Carrywater’s jaw appeared to protrude.  

None of these things separately or together indicate Mr. Carrywater had committed, was committing, or 

about to commit an offense to expand the scope of the original reason for the stop. State v. Wilson, 2018 

MT 268, P28, 393 Mont 238, 246, 430 P. 3d. 77, 82 holds, “particularized suspicion requires more than 

a mere generalized suspicion or undeveloped hunch of criminal activity.” Here, all Sergeant Roberge 

had was generalized suspicion. There is no time frame set for a car to stop as the expectation is that the 

car will pull over in a place that make it safe for the vehicle and the officer. Mr. Carrywater was driving 

on highway 2, at night, and pulled over when he could find a safe place to pull over. It is also not 

unusual for a person to have difficulty in finding their registration. As in State v. Reeves, 2019 MT 151, 

396 Mont. 230, 444 P. 3d 394, there is nothing illegal in any of these behaviors. Nervousness and unease 

are also not reasons for particularized suspicion as the Montana Supreme Court stated in State v. Broken 

Rope, 278 Mont. 427, 432, 925 P.2d 1157, 1160 (1996), and also supported by the 9th Circuit Court of 

Appeals, and the United States District Court for the District of Idaho. Carrywater’s jaw also apparently 

protruding, while it may be a sign of a meth user, it could also be sign of a medical condition or a 

nervous habit and not a sign of criminal activity. All of the other indicators the State relies on in their 

brief on pages 7 -- 8 happen after Sergeant Roberge had Mr. Carrywater step out of the vehicle and 

began questioning him, after he prolonged the reason for the stop.  

Mr.  Carrywater did not believe he could refuse Sergeant Roberge’s request to step out of the 

vehicle and talk with him. He did not say I have some concerns, he stated “hey buddy, can you do me a 

favor and stop out of the vehicle quick so I can get you on your way.” While this appears to be a request, 



adding on the “so I can get you on your way” indicates the stop was ongoing and Carrywater could not 

just drive away. Sergeant Roberge expanded the stop beyond the initial reason for the stop unlawfully. 

Sergeant Roberge had no objective data or articulable facts from which he could make reasonable 

inferences and no suspicion that Mr. Carrywater and Mr. Grant had committed, was committing, or 

about to commit an offense beyond the original reason for the stop. It was only after he spoke with Mr. 

Carrywater for many minutes that he then eventually asked Mr. Clark for permission to search the car. 

The request to search came after he had already prolonged the stop and long after Mr. Carrywater and 

Mr. Grant should have been on their way home. 

Therefore, the stop should have ended at approximately 1:26:48, when he ended the reason for 

the initial stop, and any further questioning should be suppressed and the consent given determined 

invalid as it happened after Sergeant Roberge expanded the scope of the stop without particularized 

suspicion.  

DATED this ____ day of November, 2019.   

                          
       Theresa L. Diekhans 
       Attorney For Defendant 
       
 

CERTIFICATE OF SERVICE 
 
 I hereby certify that on the ____ day of November, 2019, I served a true and correct copy of the 
foregoing Motion on: 
 
Kelsie W. Harwood 
Blaine County Attorney's Office 
P.O. Box 1567, Chinook,  MT  59523 
     
       _______________________________________ 
       OFFICE OF STATE PUBLIC DEFENDER 
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