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MONTANA FOURTH JUDICIAL DISTRICT COURT,  
MISSOULA COUNTY 

 
DAVID PEUSE, 
 
 Plaintiff, 
 
vs. 
 
DR. CHRISTOPHER WICHER, FIVE 
VALLEYS UROLOGY and JANE 
DOES 1 THROUGH 4, 
 
 Defendants. 
 

 Cause No.  DV-16-777 
 
Dept. No. 1 
Hon. Leslie Halligan 
 
DEFENDANTS’ RESPONSE TO 

PLAINTIFF’S MOTION IN 
LIMINE 

 

I.  Introduction 

 Plaintiff has filed a motion in limine asking the Court to preclude Dr. Wicher 

and Five Valleys Urology (collectively “Dr. Wicher”) from refuting Plaintiff’s 

claim that he sustained injuries, including nerve damage, erectile dysfunction, and 

“severe and horrifying pain,” as the result of a hematoma that formed after a 
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prostate biopsy performed by Dr. Wicher. If the jury determines that Dr. Wicher 

departed from the standard of care, causation of Plaintiff’s alleged injuries will be 

a key point of contention. Plaintiff’s attempt to prevent Dr. Wicher from presenting 

evidence to refute causation relies on a fundamental misinterpretation of Montana 

law and Plaintiff’s apparent belief that it is undisputable that he sustained injuries 

because of the biopsy. Dr. Wicher asserts, and the facts show, that the alleged 

injuries were not caused by the biopsy but existed long before. The jury is entitled 

to hear all the facts, and the Court should deny Plaintiff’s motion. 

II.  Factual Background 

As the Court is aware from other briefing, this case arises out of a transrectal 

ultrasound with prostate biopsy (“the procedure”) that was performed by Dr. 

Wicher on November 1, 2012. Plaintiff had been a patient of Five Valleys Urology 

for several years where his prostate specific antigen (PSA) level had been 

monitored. After Plaintiff’s PSA level showed a significant increase over a 12-14-

month period, Dr. Wicher recommended that Plaintiff have a biopsy to determine 

whether he had prostate cancer. While the procedure itself was uneventful, Plaintiff 

returned later that day complaining of an inability to urinate and some lower 

abdominal pain. Plaintiff was ultimately diagnosed with a hematoma, which is a 

rare but known complication of a prostate biopsy. Plaintiff contends that the 

hematoma caused him to suffer severe and ongoing pain, nerve damage, and 
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erectile dysfunction. Plaintiff’s medical history is significant for pain, erectile 

dysfunction, and symptoms similar, if not identical, to those he relates to alleged 

nerve damage. 

III.  Argument 

 Plaintiff’s attempt to muzzle Dr. Wicher’s defense is based on a 

misapplication of the indivisible injury rule. According to Plaintiff, Dr. Wicher 

should be precluded from challenging causation because his experts have not 

opined that Plaintiff’s claimed injuries are divisible. However, Dr. Wicher does not 

contend that Plaintiff’s injury is divisible between two distinct events. Rather, Dr. 

Wicher contends that the biopsy did not cause the injuries alleged. Thus, the 

divisibility standard advocated by Plaintiff does not apply. 

 A plaintiff in a negligence action has the burden to prove causation. Cheff v. 

BNSF R.R. Co., 2010 MT 235, ¶36, 358 Mont. 144, 243 P.3d 1115. A defendant 

may submit evidence of other injuries to challenge a claim that the defendant was a 

cause, or the sole cause, of the claimed injuries. Id. Alternatively, when a 

defendant has acknowledged that he or she aggravated an existing injury or 

condition, the defendant may attempt to prove that he or she is liable for only a 

portion of the alleged injuries by affirmatively proving that the injury is divisible. 

Id. In the latter situation, the defendant must produce evidence to establish “to a 



Defendants’ Response to Plaintiff’s Motion In Limine                                             Page 4 of 9 
 

reasonable medical probability that the injury is divisible.” Id. In the former 

situation, no such proof is required. Id.  

 “An ‘indivisible injury’ occurs when more than one incident contributes to a 

single injury and there is no logical or rational basis for dividing that injury.” 

Truman v. Montana Eleventh Jud. Dist. Court, 2003 MT 91, ¶25, 315 Mont. 165, 

68 P.3d 654. As noted, a defendant is required to prove divisibility to a reasonable 

degree of medical certainly only when the defendant is claiming he is responsible 

for only a portion of an otherwise indivisible injury. Id., ¶32. Thus, a defendant 

must prove by a reasonable medical probability that an injury is divisible only 

when the defendant “asserts that the plaintiff’s injuries can be apportioned to other 

causes and wants the jury to reduce the defendant’s obligation by the portion of 

plaintiff’s damages for which he has proven he is not responsible.” Clark v. Bell, 

2009 MT 390, ¶23, 353 Mont. 331, 220 P.3d 650 (internal quotations and brackets 

omitted; emphasis in original). 

 In Clark, the district court allowed the defendant to cross-examine the 

plaintiff and her experts regarding pre-existing injuries to defeat the causation 

element of a negligence claim. Id., ¶20. The district court had reasoned that the 

plaintiff’s alleged injuries, including head, cervical, and lumbar injuries; chronic 

pain; and depression, “were similar, if not identical, to the types of injuries 

attributed by [the plaintiff] to the subject accident at issue.” Id., ¶26. Testimony at 
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trial revealed that the plaintiff had sought extensive treatment before the accident 

for the exact type of injuries she claimed were caused by the accident. Id. The 

defendant used this evidence to challenge the plaintiff’s claim that the defendant 

was the cause of the plaintiff’s injuries. The defendant did not ask the jury to 

apportion the plaintiff’s injuries between the accident at issue and other causes or 

accidents. Id.  

On appeal, the plaintiff argued that the defendant, who had not disclosed an 

expert, was required to offer expert medical evidence to establish that the 

plaintiff’s injuries could be divided between the accident and preexisting 

conditions before he could cross-examine her experts about those conditions. Id., 

¶20. The Montana Supreme Court concluded that evidence proffered by the 

defendant “was relevant and submitted for a proper purpose” and that it was not an 

abuse of discretion for the district court to allow it. In reaching this conclusion, the 

Court referenced prior cases that  

have demonstrated that a defendant may submit evidence of other 
injuries to negate allegations that he or she is the cause or sole cause 
of the current injury, subject to the trial court’s application of 
traditional evidentiary considerations.  
 

Id., ¶25. See also Cheff, ¶37 (concluding that the district court erred when it 

prohibited the defendant from introducing medical records “as evidence of 

alternate cause and, consequently, impeachment evidence” where the defendant 

had asserted a lack of causation defense to claimed injuries). 
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Other cases support the proposition that a defendant is entitled to use 

relevant evidence to refute causation. In Neal v. Nelson, for example, the plaintiff 

claimed that he was forced to give up his career as a firefighter due to a neck injury 

sustained in an auto accident. Neal v. Nelson, 2008 MT 426, ¶11, 347 Mont. 431, 

198 P.3d 819. The defendant elicited testimony from the plaintiff’s healthcare 

providers to refute the contention. Specifically, two of the plaintiff’s healthcare 

providers testified that the plaintiff had not told them about his alleged neck injury, 

with one of the providers also testifying that the plaintiff had told her that he would 

continue working for a county haz-mat team after he retired from the fire 

department. Id., ¶23. The Montana Supreme Court found these facts, among others, 

relevant to refute the plaintiff’s claim that he had been forced to retire because of 

his alleged neck injury. Id., ¶¶23-24. See also Ele v. Ehnes, 2003 MT 131, ¶¶12-13, 

316 Mont. 69, 68 P.3d 835 (defendant allowed to elicit testimony from plaintiff’s 

treating physician that plaintiff had not been honest in reporting medical history); 

Jenks v. Bertelsen, 2004 MT 50, ¶34, 320 Mont. 139, 86 P.3d 24 (plaintiff’s 

treating neurologist permitted to testify on cross-examination that work restrictions 

were based on false information provided by plaintiff regarding prior injuries). 

 Plaintiff’s motion is based on the inaccurate premise that Dr. Wicher wants 

the jury to apportion Plaintiff’s alleged injuries between the biopsy and prior 

events. To the contrary, Dr. Wicher does not contend that he is responsible for only 
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a portion of the injuries Plaintiff claims to have sustained. Rather, Dr. Wicher 

contends that he did not cause the claimed injuries because each condition pre-

dates the biopsy. Dr. Wicher is not obligated to present expert or other testimony to 

establish that the biopsy did not cause Plaintiff’s claimed injuries. It is Plaintiff’s 

burden to prove that each condition that he contends was caused by the biopsy was, 

in fact, caused by the biopsy. Dr. Wicher is entitled to use any relevant evidence - 

including Plaintiff’s medical history - to refute Plaintiff’s contention. 

 To be sure, Plaintiff’s medical history includes significant complaints of 

numbness in the groin area, erectile dysfunction, and pain. Plaintiff received 

significant treatment for pain related to a work injury that forced him to retire from 

his job. The pain complaints, which led to prescriptions for narcotic pain 

medication, continued through the time of the biopsy. A jury is entitled to hear this 

evidence to determine whether the “severe and horrifying pain” from which he 

allegedly suffers was in any way caused by the biopsy. 

Likewise, Plaintiff had received treatment for erectile dysfunction for years 

before the biopsy. While he now attempts to differentiate between “partial” and 

“complete” erectile dysfunction, a jury should be able to consider his medical 

history to determine whether the biopsy caused this alleged damage.1  

                                                            
1 This assumes, in light of the Court’s July 6, 2018, Order on Dr. Wicher’s motions in limine, that 
Plaintiff is permitted to offer testimony related to his erectile dysfunction.  
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The same can be said of the nerve damage Plaintiff claims was caused by the 

biopsy. No medical provider has diagnosed nerve damage in Plaintiff. Despite this, 

Plaintiff relates numbness in his groin and buttocks area to “nerve damage” he 

contends was caused by the biopsy. However, Plaintiff complained of numbness in 

his groin and buttocks before the biopsy. The jury should be allowed to consider 

this information to determine whether Plaintiff has proven that Dr. Wicher caused 

alleged nerve damage or numbness. 

 In his motion, Plaintiff relies on Callihan v. Burlington Northern, Inc. and 

Priest v. Taylor. This reliance is misplaced, as neither case stands for the 

proposition for which it is asserted. In Callihan, evidence of prior injuries was not 

excluded. Instead, the jury heard evidence that the plaintiff had sustained two prior 

work-related back injuries. 201 Mont. 350, 354, 654 P.2d 972, 974-75 (1982). The 

issue was whether the jury should have also heard evidence regarding monetary 

settlements related to the two back injuries. Id. at 356, 654 P.2d at 975-76. 

Likewise, in Priest, the issue was not whether evidence of prior injuries should 

have been excluded, but how the jury should have been instructed if it found a 

preexisting condition had been aggravated. 227 Mont. 370, 373-74, 740 P.2d 648, 

650 (1987). Thus, neither case requires the Court to exclude evidence of Plaintiff’s 

medical history. To the contrary, the cases support Dr. Wicher’s argument that 

evidence of preexisting conditions is admissible.   
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IV.  Conclusion 

 Montana law clearly allows a defendant to present evidence of preexisting 

injuries and conditions to refute a plaintiff’s claim that alleged injuries and 

damages were caused by the defendant. Each of the injuries and conditions that 

Plaintiff contends was caused by the biopsy was something Plaintiff suffered from 

or had been treated for in the past. Plaintiff’s medical history is relevant and 

admissible to rebut his causation claim. Accordingly, the Court should deny 

Plaintiff’s motion.    

DATED this 8th day of February, 2019. 
 
      KALKSTEIN & DYE, P.C. 
 
 
      By /s/ Travis Dye    
       Gary Kalkstein 
       Travis Dye 

Attorneys for Defendants 
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