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 The Office of State Public Defender (OPD), respectfully requests that this 

Court issue a writ of supervisory control.   

I. STATEMENT OF ISSUE PRESENTED FOR REVIEW 
 

This Court should exercise supervisory control to review a court of limited 

jurisdiction’s decision to appoint an attorney at state taxpayer expense to an 

individual facing criminal charges who undisputedly did not qualify under the 

statutory standards for appointed counsel.  

II. STATEMENT OF THE CASE AND FACTS 
 

On August 28, 2018, Lisa McLaughlin was charged with 1st offense theft in 

Cascade County, Montana. Exhibit A.  On December 10, 2018, the Honorable 

Steven Fagenstrom issued an Order Appointing Counsel, requiring the Office of 

State Public Defender (OPD) to provide counsel for the defendant. Ex. B.  On 

January 2, 2019, OPD filed a Motion to Rescind Appointment of Public Defender, 

because the charge which the Defendant faced did not carry a penalty of 

incarceration.  Ex. C.  The Court granted the Motion to Rescind on January 3, 2018.  

Ex. D. 

On January 22, 2019, the Court again issued an Order Appointing Counsel 

and directing OPD to provide an attorney to the Defendant.  Ex. E.  On January 28, 

2019, OPD filed a Motion to Rescind Appointment of Public Defender, citing the 
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fact the subject charge did not carry a sentence of incarceration.  Ex. F.  The Court 

issued a written Order Denying Motion to Rescind on February 26, 2019. Ex. G. 

III. SUMMARY OF THE ARGUMENT 
 

Supervisory control should be exercised in this case.  An ordinary appeal is not 

available because no statutory provision exists allowing an appointed public 

defender to appeal an order of appointment. The issue raised here is of statewide 

significance since it will affect the appointment and administration of the public 

defender system.  The justice court’s order runs counter to reforms enacted by the 

Montana Legislature which were designed to limit the use of OPD resources to only 

those people who qualify under the statutory standards.  The legal error in this case 

is clear because the justice court had no statutory authority to order that OPD 

represent a defendant who did not qualify for taxpayer funded counsel.   

The justice court’s order that the defendant qualifies for court-appointed counsel 

despite the fact her first offense theft does not carry the possibility of incarceration 

is improper.   There is no adequate remedy of appeal because the justice court 

appointed an attorney who continues to represent the defendant, and the appointment 

will continue to take away limited resources from those defendants entitled to 

counsel because they face charges that carry the possibility of incarceration. 
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IV.  ARGUMENT 
 

A. Standards for Writ of Supervisory Control 
 

Supervisory control, available under Rule 14, Mont. R. App. P., is an 

extraordinary remedy which this Court exercises only when (1) urgency or 

emergency factors exist making the normal appeal process inadequate, (2) the case 

involves purely legal questions, and (3) one or more of the  following circumstances 

exist: (a) the other court is proceeding under a mistake of law and is causing a gross 

injustice, (b) constitutional issues of state-wide importance are involved, or (c) the 

other court has granted or denied a motion for substitution of a judge in a criminal 

case.  Blodgett v. Orzech, 2012 MT 134, ¶9, 365 Mont. 290, 280 P.3d 904. 

B. Tax Payer Funded Counsel in Criminal Proceedings is Limited to 
Those Individuals Who Face the Possibility of Incarceration.  

 
The Sixth Amendment to the United States Constitution and Article II, 

Section 24 of the Montana Constitution guarantee the right to the assistance of an 

attorney in a criminal proceeding.  Montana Code Annotated § 47-1-104(4) lists the 

circumstances in which a court may order assignment of a public defender.  Montana 

Code Annotated § 46-8-101(3), states if a court waives incarceration as a sentencing 

option, a public defender may not be assigned. 

This Court and the United States Supreme Court have squarely addressed the 

issue raised in this writ: whether an individual has a right to court appointed counsel 

in the absence of a sentence of incarceration.  Both courts held the right to counsel 
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does not attach.  In State v. Spotted Eagle, 2003 MT 172, ¶¶16-19, 316 Mont. 370, 

71 P.3d 239, this Court adopted the United States Supreme Court’s opinions in Scott 

v. Illinois, (1979) 440 U.S. 367 and Nichols v. United States (1994), 511 U.S. 738, 

recognizing, “an uncounseled misdemeanor conviction, valid under Scott because 

no prison term was imposed, is also valid when used to enhance punishment at a 

subsequent conviction.”  State v. Spotted Eagle,  ¶19; see also, State v. Hansen, 273 

Mont. 321, 325, 903 P.2d 194, 196(1995)1. 

The precedent cited by the justice court in its written Order Denying Motion 

to Rescind, references case law supporting the right to counsel in Driving Under the 

Influence (DUI) cases.  As this Court is well aware, DUI offenses carry a penalty of 

incarceration so the right to counsel attaches to such charges.  The justice court cited 

a variety of cases supporting the right to counsel in DUIs, but did not refer to or 

distinguish Scott, Nichols, Spotted Eagle, or Hansen.  As referenced above, those 

cases clearly demonstrate there is no right to counsel for an offense which does not 

entail incarceration. 

The 2017 Montana Legislature passed House Bill 133.  The bill took effect on 

July 1, 2017, and made significant changes to Montana’s criminal justice statutes.  

 
1 Rejected on other grounds in, Alabama v. Shelton, 535 U.S. 654, 660, 122 S. Ct. 

1764, 1769, 152 L. Ed. 2d 888 (2002). 
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Of significance to this proceeding, HB 133 removed the possibility of jail time for a 

conviction of first offense theft, and replaced it with a fine of up to $500. 

Due to the changes made by HB 133, the defendant in the underlying 

proceeding does not face the possibility of incarceration based on the single charge 

of 1st offense theft.  Because she cannot be sentenced to incarceration she does not 

have the right to court appointed counsel under Montana law and the United States 

Constitution.   

V. CONCLUSION 
 

Although well-intentioned, the justice court’s order appointing OPD counsel 

to represent a criminal defendant who does not qualify is a mistake of law that would 

cause a gross injustice to OPD’s constitutional and statutory mandates to serve 

indigent defendants.  OPD has no right of appeal, and the issue is a pure legal 

question of statutory authority.  Office of State Pub. Def. v. Montana Eighteenth 

Judicial Dist. Court, 2011 MT 97, ¶ 2, 360 Mont. 284, 255 P.3d 107.  Alternatively, 

the caselaw cited in this Petition demonstrates supervisory control is appropriate 

because this matter involves a constitutional issue of statewide importance.  Orzech, 

¶ 9.   
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Based on the foregoing, counsel respectfully requests that this Court exercise 

supervisory control, and vacate the justice court’s order appointing OPD to assign 

counsel for the defendant in Cascade County Justice Court cause number CR-265-

2018-660. 

 DATED this ____ day of March, 2019. 
 
       _______________________ 
       Peter B. Ohman  
       Counsel for Petitioner 
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