APPLICATION FOR

DISTRICT COURT JUDGESHIP
Eighteenth Judicial District

A. PERSONAL INFORMATION
Full Name: Peter Bengt Ohman

a. What name do you commonly go by? Peter/Pete

Birthdate: _ Are you a U.S. citizen? Yes

Office Address: 502 South 19" Avenue, Suite 306, Bozeman, MT 59718
Phone: 406.444.5387
Length of residence in Montana: 29 years

Place of residence for the last five years:

Dates City State

2001 to Present Bozeman MT
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B. EDUCATIONAL BACKGROUND

List the names and location of schools attended beginning with high school:

Date of
Name Location Degree Degree
Franklin Academy H.S. Malone, NY 1987 High School
Le Moyne College Syracuse, NY 1991 Philosophy/English
Minor Poli. Sci.
Lewis and Clark Law School Portland, OR 1995 J.D., Certificate in

Environmental Law

List any scholarships, awards, honors and citations that you have received:
2007 Excellence in Performance as a State of Montana Employee

Were you a member of the Law Review? If so, provide the title and citation of any article that was
published and the subject area of the article.

Not a member of the Law Review
C. PROFESSIONAL BACKGROUND AND EXPERIENCE
List all courts (including state and federal bar admissions) and administrative bodies having special

admission requirements in which you are presently admitted to practice, giving the dates of admission in
each case.

Date of
Court or Administrative Body Admission
Montana Supreme Court September 1995
U.S. District Court for the District of Montana September 1995

Indicate your present employment. (List professional partners or associates, if any).

Public Defender Division Administrator, Office of State Public Defender (OPD), State of Montana









16.

1¥

If you specialize in any field of law, what is your specialty?

While in full-time practice at OPD, I developed a specialty in the field of juvenile defense.
[ found that field to be particularly compelling as there is no better time to try to make a
difference in people’s lives than when they are young, and have the ability to change their
life’s trajectory.

[ also developed an expertise in constitutional law and more specifically defending the Bill
of Rights and the rights set forth in Article II of the Montana Constitution, because at its
core criminal defense is the defense of an individual’s constitutional rights.

Do you regularly appear in court?

I have not appeared in court for several years because Montana Code Annotated § 47-1-
202, prohibits me from carrying a caseload. However, during the 11 years [ worked in the
public defender’s office, I estimate I appeared in court at thousands of hearings over the
course of more than 2,000 days.

Up until 3 years ago, I also represented appellants before the Sentence Review Division of

the Montana Supreme Court.

What percentage of your appearance in the last five years was in:

Federal court %
State or local courts of record 100 %
Administrative bodies %
Other %
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Explain your philosophy of public involvement and practice of giving your time to community service.

While in high school I volunteered at a local nursing home visiting residents who otherwise
did not have family or friends coming to see them. When living in Hazard, Kentucky, I
visited and helped an elderly client who lived in an isolated area of Appalachia with
groceries and other matters.

On my own time I have given clients rides when they have needed them, took a young man
out to dinner before we put him on a bus to Texas, and donated jackets and clothes to folks
who got out of jail in the winter so they had something warm to wear. Like many of us in
Montana I have done small things for those in need in our community - efforts that go
unnoticed to the greater population but are significant and meaningful to the people we are
trying to help.

When [ first moved to Bozeman in 1991, I volunteered at the Gallatin Valley Land Trust
with Chris Boyd, before the organization became what it is today. I served on the Bozeman
Bicycle Advisory Board in the mid-1990s, and more recently am a citizen member of the
City of Bozeman Audit Committee.

The majority of my career has revolved around public service. The work I did in Kentucky
was helping some of the poorest residents of our nation. Virtually all my female clients
were victims of domestic violence. In the late 1990s I advocated for consumers under the

Montana Unfair Trade Practices and Consumer Protection Act. In private practice and
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F. BUSINESS AND FINANCIAL INFORMATION

Since being admitted to the Bar, have you ever engaged in any occupation, business or profession other
than the practice of law? If so, provide the details, including dates.

No

If you are an officer, director, or otherwise engaged in the management of any business, provide the
name of the business, its nature, and the nature of your duties. If appointed as a district court judge, state
whether you intend to resign such position immediately upon your appointment.

N/A

State whether during the last five years you have received any fees or compensation of any kind, other
than for legal services rendered, from any business enterprise or organization. If so, identify the source
and the approximate percentage of your total income it constituted over the last five years.

No

Do you have any personal relationships, financial interests, investments or retainers that might conflict
with the performance of your judicial duties or that in any manner or for any reason might embarrass
you? If so, please explain.

No

[f appointed by the Governor, are you prepared to disclose the information required under 2-2-106,
MCA (i.e., the name, address and type of your business; any present or past employer from which you
currently receive benefits; any business or professional entity or trust in which you hold an interest; any
entity in which you are an officer or director; and any real property, other than a personal residence, in
which you hold an interest)?

Yes

Have you filed appropriate tax returns as required by federal, state, local and other government
authorities? XX Yes No

If not, please explain.
N/A

Do you have any liens or claims outstanding against you by the Internal Revenue Service (IRS)?
Yes XX No

If yes, please explain.
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and the humility we need to get through the same. I am certainly hesitant about this
position, as one should be given the weight of the seat, however, I would be honored to

have the privilege of an appointment to the bench in Gallatin County.

CERTIFICATE OF APPLICANT
I understand that the submission of this application expresses my willingness to accept appointment as District
Court Judge for the 18th Judicial District, if tendered by the Governor, and further, my willingness to abide by
the rules of the Judicial Nomination Commission with respect to my application and the Montana Code of

Judicial Conduct, if appointed.

-Tb\\a.; o DG \\c Jvc (Y <

(Date) (Signature of Applicant)

A signed original and an electronic copy of your application and writing sample must be submitted by
5:00 p.m. on Monday, July 6, 2020.

Mail the signed original to:

Office of Court Administrator
c/o Lois Menzies

P.O. Box 203005

Helena, MT 59620-3005

Send the electronic copy to: mtsupremecourt@mt.gov
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IN THE SUPREME COURT OF THE STATE OF MONTANA

OFFICE OF STATE PUBLIC DEFENDER,

Petitioner,

V.

CASCADE COUNTY JUSTICE COURT,

CASCADE COUNTY,

THE HONORABLE STEVEN F. FAGENSTROM,

Respondent

PETITION FOR WRIT OF SUPERVISORY CONTROL

APPEARANCES:

RHONDA SCHAFFER
Director

PETER B. OHMAN

Public Defender Division
Administrator

Office of State Public Defender
502 South 19", Suite 306
Bozeman, MT 59718

MATTHEW McKITTRICK
Regional Public Defender
Office of State Public Defender
615 2" Avenue North, 3™ Floor
Great Falls. MT 59401

PETITIONERS

HONORABLE STEVEN
FAGENSTROM

Cascade County Justice Court
415 2ndAvenue North

Great Falls, MT 59401

RESPONDENT



The Office of State Public Defender (OPD), respectfully requests that this
Court issue a writ of supervisory control.
I. STATEMENT OF ISSUE PRESENTED FOR REVIEW

This Court should exercise supervisory control to review a court of limited

jurisdiction’s decision to appoint an attorney at state taxpayer expense to an
individual facing criminal charges who undisputedly did not qualify under the
statutory standards for appointed counsel.
II. STATEMENT OF THE CASE AND FACTS

On August 28, 2018, Lisa McLaughlin was charged with 1% offense theft in
Cascade County, Montana. Exhibit A. On December 10, 2018, the Honorable
Steven Fagenstrom issued an Order Appointing Counsel, requiring the Office of
State Public Defender (OPD) to provide counsel for the defendant. Ex. B. On
January 2, 2019, OPD filed a Motion to Rescind Appointment of Public Defender,
because the charge which the Defendant faced did not carry a penalty of
incarceration. Ex. C. The Court granted the Motion to Rescind on January 3, 2018.
Ex. D.

On January 22, 2019, the Court again issued an Order Appointing Counsel
and directing OPD to provide an attorney to the Defendant. Ex. E. On January 28,

2019, OPD filed a Motion to Rescind Appointment of Public Defender, citing the



fact the subject charge did not carry a sentence of incarceration. Ex. F. The Court
issued a written Order Denying Motion to Rescind on February 26, 2019. Ex. G.
III. SUMMARY OF THE ARGUMENT

Supervisory control should be exercised in this case. An ordinary appeal is not
available because no statutory provision exists allowing an appointed public
defender to appeal an order of appointment. The issue raised here is of statewide
significance since it will affect the appointment and administration of the public
defender system. The justice court’s order runs counter to reforms enacted by the
Montana Legislature which were designed to limit the use of OPD resources to only
those people who qualify under the statutory standards. The legal error in this case
is clear because the justice court had no statutory authority to order that OPD
represent a defendant who did not qualify for taxpayer funded counsel.

The justice court’s order that the defendant qualifies for court-appointed counsel
despite the fact her first offense theft does not carry the possibility of incarceration
is improper. There is no adequate remedy of appeal because the justice court
appointed an attorney who continues to represent the defendant, and the appointment
will continue to take away limited resources from those defendants entitled to

counsel because they face charges that carry the possibility of incarceration.



IV.  ARGUMENT

A. Standards for Writ of Supervisory Control

Supervisory control, available under Rule 14, Mont. R. App. P., is an
extraordinary remedy which this Court exercises only when (1) urgency or
emergency factors exist making the normal appeal process inadequate, (2) the case
involves purely legal questions, and (3) one or more of the following circumstances
exist: (a) the other court is proceeding under a mistake of law and is causing a gross
injustice, (b) constitutional issues of state-wide importance are involved, or (¢) the
other court has granted or denied a motion for substitution of a judge in a criminal
case. Blodgettv. Orzech, 2012 MT 134, 99, 365 Mont. 290, 280 P.3d 904.

B. Tax Payer Funded Counsel in Criminal Proceedings is Limited to
Those Individuals Who Face the Possibility of Incarceration.

The Sixth Amendment to the United States Constitution and Article II,
Section 24 of the Montana Constitution guarantee the right to the assistance of an
attorney in a criminal proceeding. Montana Code Annotated § 47-1-104(4) lists the
circumstances in which a court may order assignment of a public defender. Montana
Code Annotated § 46-8-101(3), states if a court waives incarceration as a sentencing
option, a public defender may not be assigned.

This Court and the United States Supreme Court have squarely addressed the
issue raised in this writ: whether an individual has a right to court appointed counsel

in the absence of a sentence of incarceration. Both courts held the right to counsel



does not attach. In State v. Spotted Eagle, 2003 MT 172, 4916-19, 316 Mont. 370,
71 P.3d 239, this Court adopted the United States Supreme Court’s opinions in Scott
v. Illlinois, (1979) 440 U.S. 367 and Nichols v. United States (1994), 511 U.S. 738,
recognizing, “an uncounseled misdemeanor conviction, valid under Scott because
no prison term was imposed, is also valid when used to enhance punishment at a
subsequent conviction.” State v. Spotted Eagle, Y19; see also, State v. Hansen, 273
Mont. 321, 325,903 P.2d 194, 196(1995)".

The precedent cited by the justice court in its written Order Denying Motion
to Rescind, references case law supporting the right to counsel in Driving Under the
Influence (DUI) cases. As this Court is well aware, DUI offenses carry a penalty of
incarceration so the right to counsel attaches to such charges. The justice court cited
a variety of cases supporting the right to counsel in DUIs, but did not refer to or
distinguish Scott, Nichols, Spotted Eagle, or Hansen. As referenced above, those
cases clearly demonstrate there is no right to counsel for an offense which does not
entail incarceration.

The 2017 Montana Legislature passed House Bill 133. The bill took effect on

July 1, 2017, and made significant changes to Montana’s criminal justice statutes.

! Rejected on other grounds in, Alabama v. Shelton, 535 U.S. 654, 660, 122 S. Ct.
1764, 1769, 152 L. Ed. 2d 888 (2002).



Of significance to this proceeding, HB 133 removed the possibility of jail time for a
conviction of first offense theft, and replaced it with a fine of up to $500.

Due to the changes made by HB 133, the defendant in the underlying
proceeding does not face the possibility of incarceration based on the single charge
of 1*" offense theft. Because she cannot be sentenced to incarceration she does not
have the right to court appointed counsel under Montana law and the United States
Constitution.

V. CONCLUSION

Although well-intentioned, the justice court’s order appointing OPD counsel
to represent a criminal defendant who does not qualify is a mistake of law that would
cause a gross injustice to OPD’s constitutional and statutory mandates to serve
indigent defendants. OPD has no right of appeal, and the issue is a pure legal
question of statutory authority. Office of State Pub. Def. v. Montana Eighteenth
Judicial Dist. Court, 2011 MT 97,9 2, 360 Mont. 284, 255 P.3d 107. Alternatively,
the caselaw cited in this Petition demonstrates supervisory control is appropriate

because this matter involves a constitutional issue of statewide importance. Orzech,

q09.



Based on the foregoing, counsel respectfully requests that this Court exercise
supervisory control, and vacate the justice court’s order appointing OPD to assign
counsel for the defendant in Cascade County Justice Court cause number CR-265-
2018-660.

DATED this day of March, 2019.

Peter B. Ohman
Counsel for Petitioner
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