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INSTRUCTION NO. [5-101]

[Deliberate Homicide] 

A person commits the offense of deliberate homicide if the person 

[purposely or knowingly causes the death of another human being.] 

OR

[(attempts to commit) (commits) (is legally accountable for {the attempt} {commission} of) _______________, a forcible felony, and in the course of the forcible felony or flight thereafter, (the person) (any person legally accountable for the crime) causes the death of another human being.] 

OR 


[purposely or knowingly causes the death of a fetus of another with knowledge that the woman is pregnant.]

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-101 (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Deliberate Homicide, No. 5-101, 2022, Source and Comment]
SOURCE:

MCA § 45-5-102 (2021)

COMMENT:  
If the Defendant is charged with deliberate homicide by purposely or knowingly causing the death of a human being under MCA § 45-5-102(1)(a), MCJI 5-101(a) should be given.


If the Defendant is charged with felony murder under MCA § 45-5-102(1)(b), MCJI 5-101(b) should be given.


If the Defendant is charged with deliberate homicide of a fetus under MCA § 45-5-102(1)(c)), MCJI 5-101(a) and MCJI 5-101(c) defining a fetus should be given.  


Use the result-based mental state instructions.  State v. Rosling, 2008 MT 62, ¶ 37, 342 Mont. 1, 180 P.3d 1102.

INSTRUCTION NO. [5-101(a)]

[Issues in Deliberate Homicide—Not Felony Murder]

To convict the Defendant of deliberate homicide, the State must prove the following elements:

1.
That the Defendant caused the death of [__________________, a human being] [a fetus of _____________________]; 


AND

2.
That the Defendant acted purposely or knowingly;


[AND

3.
That the Defendant knew that _________________ was pregnant.]

If you find from your consideration of the evidence that all of these elements have been proved beyond a reasonable doubt, then you should find the Defendant guilty.

If, on the other hand, you find from your consideration of the evidence that any of these elements has not been proved beyond a reasonable doubt then you should find the Defendant not guilty.

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-101(a) (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Issues in Deliberate Homicide, No. 5-101(a), 2022, Source and Comment]
SOURCE:

MCA §§ 45-5-102(1) (2021)

COMMENT:  
This Instruction should be given in conjunction with MCJI 5-101 defining deliberate homicide.  


Element number 3 regarding knowledge of the pregnancy should only be given if the Defendant is charged with deliberate homicide of a fetus under MCA § 45-5-102(1)(c).  MCJI 5-101(c) defining a fetus should also be given.


If the Defendant is charged under the felony murder rule in MCA § 45-5-102(1)(b), this Instruction should not be given and MCJI 5-101(b) should be given instead.  If both deliberate homicide theories are submitted to the jury, the Alternative Charge Instruction, MCJI 1-108, should be given.  The verdict form should clearly reflect that the Defendant can only be found guilty of one of the alternative theories.  

Use the result-based mental state instructions.  State v. Rosling, 2008 MT 62, ¶ 37, 342 Mont. 1, 180 P.3d 1102.

INSTRUCTION NO. [5-101(b)]
[Issues in Deliberate Homicide—“Felony Murder”]

To convict the Defendant of deliberate homicide, the State must prove the following elements:

1.
That the Defendant [attempted to commit] [committed] [is legally accountable for the attempt or commission of] _________________________; 

AND

2.
In the course of committing _________________________  [or flight thereafter] the Defendant [or any person legally accountable for the crime] caused the death of _________________________, a human being.

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-101(b) (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Issues in Deliberate Homicide—“Felony Murder”, No. 5-101(b), 2022, Source and Comment]

SOURCE:  

MCA § 45-5-102(1)(b) (2021)

COMMENT:

This instruction should be given if the Defendant is charged under the “felony murder” rule, MCA § 45-5-102(1)(b).  If the Defendant is charged alternatively under both theories of deliberate homicide, the Alternative Charge Instruction, No. 1-108, should be modified appropriately and given.  Definition of the underlying felony should also be given.  The verdict form should clearly reflect that the Defendant can only be found guilty of one of the alternative offenses.
INSTRUCTION NO. [5-101(c)]

[Definition of “Fetus”]


A fetus is an organism of the species Homo sapiens from 8 weeks of development until complete expulsion or extraction from a woman’s body.

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-101(c) (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Definition of “Fetus,” No. 5-101(c), 2022, Source and Comment]
SOURCE:

MCA § 45-5-116(3) (2021)

COMMENT:  
This definition should be given if the Defendant is charged with deliberate homicide of a fetus of another under MCA § 45-5-102(1)(c), or mitigated deliberate homicide of a fetus of another under MCA § 45-5-103, or where mitigated deliberate homicide of a fetus of another is raised as a lesser included offense.  

INSTRUCTION NO. [5-102]

[Mitigated Deliberate Homicide]


A person commits the offense of mitigated deliberate homicide when the person purposely or knowingly causes the death of [another human being] [a fetus of another knowing that the woman is pregnant] but does so under the influence of extreme mental or emotional stress for which there is reasonable explanation or excuse.

The reasonableness of such explanation or excuse shall be determined from the viewpoint of a reasonable person in the Defendant’s situation.

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-102 (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Mitigated Deliberate Homicide, No. 5-102, 2022, Source and Comment]

SOURCE:

MCA § 45-5-103 (2021)

COMMENT:
For examples of evidence of “extreme mental or emotional stress,” see State v. Miller, 1998 MT 177, 966 P.2d 721 and State v. Howell, 1998 MT 20, 954 P.2d 1102.

If mitigated deliberate homicide is raised as a lesser included offense, this Instruction and MCJI No. 5-102(b) should be given.  Do not give MCJI 5-102(a) if mitigated homicide is raised as a lesser included offense.

INSTRUCTION NO. [5-102(a)]

[Issues in Mitigated Deliberate Homicide]

To convict the Defendant of mitigated deliberate homicide, the State must prove the following elements:

1.
That the Defendant caused the death of [_________________________, a human being] [a fetus of _____________________];
AND

2.
That the Defendant did so under the influence of extreme mental or emotional stress for which there is reasonable explanation or excuse; 

AND

3.
That the Defendant acted purposely or knowingly;


[AND

4.
That the Defendant knew that _______________ was pregnant.]

If you find from your consideration of the evidence that all of these elements have been proved beyond a reasonable doubt, then you should find the Defendant guilty.

If, on the other hand, you find from your consideration of the evidence that any of these elements has not been proved beyond a reasonable doubt then you should find the Defendant not guilty.

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-102(a) (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Issues in Mitigated Deliberate Homicide, No. 5-102(a), 2022, Source and Comment]
SOURCE:

MCA § 45-5-103 (2021)

COMMENT:
This Instruction should be given only where the State charges mitigated deliberate homicide.  If mitigated deliberate homicide is raised as a lesser included offense, MCJI 5-102(b) should be given instead.


Element 4 should only be given when the State has charged the Defendant with deliberate homicide of a fetus.  MCJI 5-101(c) defining a fetus should also be given.

INSTRUCTION NO. [5-102(b)]

[Mitigated Deliberate Homicide as a Lesser Included Offense]

The Defendant is charged with deliberate homicide.  Mitigated deliberate homicide is a lesser-included offense of deliberate homicide.  The Defendant cannot be convicted of more than one of these offenses.

You must first consider whether the State has proved the offense of deliberate homicide.  In order to find the Defendant guilty of deliberate homicide, the State must prove the following two elements:

1.
That the Defendant caused the death of [_________________________, a human being] [a fetus of _____________________];
AND

2.
That the Defendant acted purposely or knowingly;


[AND

3.
That the Defendant knew that _______________ was pregnant.]



If you find from your consideration of all the evidence that the State has not proved these elements, you need go no further as you will have reached a verdict of not guilty in this case.



However, if you find from your consideration of all the evidence that the State has proved these two elements, you must then consider whether there were mitigating circumstances, that is, whether the Defendant was acting under the influence of extreme mental or emotional stress for which there is reasonable explanation of excuse.  Neither party has the burden of proof as to mitigating circumstances.  Either party may present evidence of mitigation.  You must determine the reasonableness of such explanation or excuse from the viewpoint of a reasonable person in the Defendant’s situation.  



If you find from you consideration of all the evidence that the Defendant was acting under the influence of extreme mental or emotional stress for which there is a reasonable explanation or excuse, you must find the Defendant not guilty of the offense of deliberate homicide, and guilty of the offense of mitigated deliberate homicide.  



If, on the other hand, you find the Defendant was not acting under the influence of extreme mental emotional stress for which there is reasonable explanation or excuse, you must find the Defendant guilty of the offense of deliberate homicide, and not guilty of the offense of mitigated deliberate homicide.  

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-102(b) (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Mitigated Deliberate Homicide as a Lesser Included Offense, No. 5-102(b), 2022, Source and Comment]
SOURCE:

MCA § 45-5-103 (2021)

COMMENT:
This Instruction should only be given in cases in which the jury will be instructed on mitigated deliberate homicide as a lesser-included offense.  If the Defendant is charged with mitigated deliberate homicide, Instruction No. 5-102(a) should be given instead of this Instruction.  

This Instruction should be used in conjunction with the model special verdict form for mitigated deliberate homicide as a lesser included offense.  The general lesser included offense instruction, MCJI 1-111, should not be given unless there are additional counts charged or other lesser included offenses justified by the evidence that would require that instruction.

Element number 3 should only be given be given when the State has charged the Defendant with deliberate homicide of a fetus under MCA 45-5-103.  MCJI 5-101(c) defining a fetus should be given as well.

See State v. MacGregor, 2013 MT 297A, 372 Mont. 142, 311 P.3d 428; Demontiney v. Montana Twelfth Judicial Dist. Ct., 2002 MT 161, 310 Mont. 406, 51 P.3d 476; State v. Scarborough, 2000 MT 301, 302 Mont. 350, 14 P.3d 1202.

INSTRUCTION NO. [5-103]
[Negligent Homicide]

A person commits the offense of negligent homicide if the person negligently causes the death of a human being.

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-103 (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Negligent Homicide, No. 5-103, 2022, Source and Comment]

SOURCE:

MCA § 45-5-104 (2021)

COMMENT:

Pursuant to MCA § 45-5-104(2), negligent homicide is not an included offense of deliberate homicide charged under the felony murder rule, MCA § 45-5-102(1)(b).

The mental state “Negligently” is defined in Instruction 2-105 and should be given with this instruction.

INSTRUCTION NO. [5-103(a)]

[Issues in Negligent Homicide]

To convict the Defendant of Negligent Homicide, the State must prove the following elements:

1.
That the Defendant caused the death of _________________________, a human being; 

AND

2.
That the Defendant acted negligently.

If you find from your consideration of the evidence that all of these elements have been proved beyond a reasonable doubt, then you should find the Defendant guilty.

If, on the other hand, you find from your consideration of the evidence that any of these elements has not been proved beyond a reasonable doubt then you should find the Defendant not guilty.

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-103(a) (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Issues in Negligent Homicide, No. 5-103(a), 2022, Source]
SOURCE:

MCA § 45-5-104(1) (2021)

INSTRUCTION NO. [5-104]

[Soliciting Suicide]

A person who purposely [aids] or [solicits] another to commit suicide, but such suicide does not occur, commits the offense of [aiding] or [soliciting] suicide.

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-104 (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Soliciting Suicide, No. 5-104, 2022, Source and Comment]
SOURCE:  

MCA § 45-5-105(1) (2021)

COMMENT:

The statutory definition of “solicit” refers to the commission of an “offense”.  MCA § 45-2-101(2021).  Since suicide is not an offense, the statutory definition is not applicable to this offense and should not be used.

INSTRUCTION NO. [5-104(a)]

[Issues in Soliciting Suicide]

To convict the Defendant of soliciting suicide, the State must prove the following elements:

1.
That the Defendant [aided] or [solicited] _________________________  in the commission of suicide; 

AND

2.
That _________________________  did not commit suicide; 

AND

3.
That the Defendant acted purposely.

If you find from your consideration of the evidence that all of these elements have been proved beyond a reasonable doubt, then you should find the Defendant guilty.

If, on the other hand, you find from your consideration of the evidence that any of these elements has not been proved beyond a reasonable doubt then you should find the Defendant not guilty.

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-104(a) (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Issues in Soliciting Suicide, No. 5-104(a), 2022, Source and Comment]
SOURCE:  

MCA § 45-5-105(1) (2021)

COMMENT:

The name of the individual whose suicide is solicited should be inserted in the appropriate blanks.

INSTRUCTION NO. [5-105]

[Vehicular Homicide While Under the Influence]



A person commits the offense of vehicular homicide while under the influence if the person negligently causes the death of another human being while the person is operating a motor vehicle while in violation of Montana Code Annotated § 61-8-1002. 
GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:  
MCJI 5-105 (2022)

Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Vehicular Homicide While Under the Influence, No. 5-105, 2022, Source and Comment]
SOURCE:

MCA § 45-5-106(1) (2021)

COMMENT: 
The jury should also be instructed on the applicable underlying traffic offense.  


If the State alleges the defendant violated § 61-8-401, MCA, the following instructions should be given:



MCJI 10-101 (if applicable—see comment therein)



MCJI 10-102



MCJI 10-102(a)



MCJI 10-102(b)



MCJI 10-102(c)


If the State alleges the defendant violated § 61-8-1002(1)(b), MCA, the following instructions should be given:



MCJI 10-103



MCJI 10-103(a)



MCJI 10-103(b)


If the State alleges the defendant violated § 61-8-1002(1)(d), MCA, the following instructions should be given:



MCJI 10-107



MCJI 10-107(a)


Unless the Defendant is charged with the underlying traffic offense, the instructions listing the elements of the pertinent traffic offense—MCJI 10-101(a), MCJI 10-103(a) and MCJI 10-107(a)—should be modified to state that “To find that the Defendant was operating a motor vehicle in violation of [insert the statutory provision and offense name here], you must find the state proved the following elements beyond a reasonable doubt:” and the two concluding paragraphs in each instruction regarding finding the Defendant guilty or not guilty should be deleted.








MCA § 45-5-106(2) provides that vehicular homicide while under the influence is not a lesser included offense of felony murder as provided in MCA § 45-5-102(1)(b).

INSTRUCTION NO. [5-105(a)]
[Issues in Vehicular Homicide While Under the Influence]



To convict the Defendant of Vehicular Homicide While Under the Influence, the State must prove the following elements:



1.
That the Defendant caused the death of _________________________; 


AND



2.
That at the time the Defendant caused the death of _________________________, the Defendant was operating a vehicle in violation of Montana Code Annotated § 61-8-1002 [(1)(a), driving under the influence of alcohol or drugs] [(1)(b) or (1)(c), operating a vehicle with an alcohol concentration of .08 or more] [(1)(d), operating a vehicle while under the influence of delta-9-tetrahydrocannabinol] as defined in Instructions Nos. ___ through ___;


AND



3.
That the Defendant acted negligently.



If you find from your consideration of the evidence that all of these elements have been proved beyond a reasonable doubt, then you should find the Defendant guilty.



If, on the other hand, you find from your consideration of the evidence that any of these elements has not been proved beyond a reasonable doubt then you should find the Defendant not guilty.

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-105(a) (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Issues in Vehicular Homicide While Under the Influence, No. 5-105(a), 2022, Source and Comment]
SOURCE:
MCA § 45-5-106(1) (2021)

COMMENT:
The jury should also be instructed on the applicable underlying traffic offense, and the blanks should be filled in with the instruction numbers corresponding to the instructions discussing the underlying offense.  


If the State alleges the defendant violated § 61-8-1002(1)(a), MCA, the following instructions should be given:



MCJI 10-101 (if applicable—see comment therein)



MCJI 10-102



MCJI 10-102(a)



MCJI 10-102(b)



MCJI 10-102(c)


If the State alleges the defendant violated § 61-8-1002(1)(b) or (c), MCA, the following instructions should be given:



MCJI 10-103



MCJI 10-103(a)



MCJI 10-103(b)


If the State alleges the defendant violated § 61-8-1002(1)(d), MCA, the following instructions should be given:



MCJI 10-107



MCJI 10-107(a)


Unless the Defendant is charged with the underlying traffic offense, the instructions listing the elements of the pertinent traffic offense—MCJI 10-101(a), MCJI 10-103(a) and MCJI 10-107(a)—should be modified to state that “To find that the Defendant was operating a motor vehicle in violation of [insert the statutory provision and offense name here], you must find the state proved the following elements beyond a reasonable doubt:” and the two concluding paragraphs in each instruction regarding finding the Defendant guilty or not guilty should be deleted.
INSTRUCTION NO. [5-106]
[Assault]

A person commits the offense of assault if the person:


[purposely or knowingly causes bodily injury to another];



OR


[negligently causes bodily injury to another with a weapon];



OR
[purposely or knowingly makes physical contact of an insulting or provoking nature with any individual]; 



OR
[purposely or knowingly causes reasonable apprehension of bodily injury in another.]  

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-106 (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Assault, No. 5-106, 2022, Source]
SOURCE:

MCA § 45-5-201(1) (2021)

INSTRUCTION NO. [5-106(a)]

[Issues in Assault]

To convict the Defendant of assault, the State must prove the following elements:

1.  [That the Defendant caused bodily injury to _________________________]; [That the Defendant made a physical contact of a provoking or insulting nature on _________________________]; [That the Defendant caused a reasonable apprehension of bodily injury in _________________________]; 


AND

2.  That the Defendant acted purposely or knowingly.


OR
1.
That the Defendant caused bodily injury to _________________________  with a weapon, 

AND

2.  
That the Defendant acted negligently.

If you find from your consideration of the evidence that all of these elements have been proved beyond a reasonable doubt, then you should find the Defendant guilty.

If, on the other hand, you find from your consideration of the evidence that any of these elements has not been proved beyond a reasonable doubt then you should find the Defendant not guilty.

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-106(a) (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Issues in Assault, No. 5-106(a), 2022, Source and Comment]
SOURCE:

MCA § 45-5-201(1)(a)-(d) (2021)

COMMENT:

“Bodily injury” is defined in instruction 5-106(b), and in MCA § 45-2-101(5) (2021). 


“Weapon” is defined in instruction 5-117(b), and in MCA § 45-2-101(79) (2021).

INSTRUCTION NO. [5-106(b)]

[Definition of “Bodily Injury”]


“Bodily injury” means physical pain, illness, or an impairment of physical condition and includes mental illness or impairment. 

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-106(b) (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Definition of “Bodily Injury, No. 5-106(b), 2022, Source]
SOURCE:
MCA § 45-2-101(5) (2021)

INSTRUCTION NO. [5-107]
[Aggravated Assault]
A person commits the offense of aggravated assault if the person

[purposely or knowingly causes serious bodily injury to another] 

OR 

[purposely or knowingly, with the use of physical force or contact, causes reasonable apprehension of serious bodily injury or death in another.]

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-107 (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Aggravated Assault, No. 5-107, 2022, Source and Comment]
SOURCE:

MCA § 45-5-202(1) (2021)

COMMENT:

“Serious bodily injury” is defined at MCA § 45-2-101(66) (2021), and MCJI 5-107(b).
“Reasonable apprehension” is not defined in statute.  In a discussion of “reasonable apprehension” in relation to stalking, the Montana Supreme Court confirmed that this is an objective standard, requiring the jury to determine whether, when faced with the conduct complained of, a reasonable person would feel apprehension.  State v. Martel, 273 Mont. 143, 902 P.2d 14 (1995).

The definition of “reasonable person” in relation to stalking may provide guidance.  See MCJI 5-119(c).
Aggravated assault is a result-based crime that requires a result-based mental state instruction.  State v. Ilk, 2018 MT 186, 392 Mont. 201, 422 P.3d 1219.

INSTRUCTION NO. [5-107(a)]

[Issues in Aggravated Assault]
To convict the Defendant of aggravated assault, the State must prove the following elements:

1.  
That the Defendant caused serious bodily injury to _________________________; 

AND

2. That the Defendant acted purposely or knowingly.


OR

1. That the Defendant, with the use of physical force or contact, caused reasonable apprehension of serious bodily injury or death in _________________________;


AND


2.
That the Defendant acted purposely or knowingly. 

If you find from your consideration of the evidence that all of these elements have been proved beyond a reasonable doubt, then you should find the Defendant guilty.

If, on the other hand, you find from your consideration of the evidence that any of these elements has not been proved beyond a reasonable doubt then you should find the Defendant not guilty.

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-107(a) (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Issues in Aggravated Assault, No. 5-107(a), 2022, Source and Comment]
SOURCE:

MCA § 45-5-202(1) (2021)

COMMENT:

“Serious bodily injury” is defined at MCA § 45-2-101(66) (2021) and MCJI 5-107(b).



“Reasonable apprehension” is not defined in statute.  In a discussion of “reasonable apprehension” in relation to stalking, the Montana Supreme Court confirmed that this is an objective standard, requiring the jury to determine whether, when faced with the conduct complained of, a reasonable person would feel apprehension.  State v. Martel, 273 Mont. 143, 902 P.2d 14 (1995).




The definition of “reasonable person” in relation to stalking may provide guidance.  MCJI 5-119(c).




Aggravated assault is a result-based crime that requires a result-based mental state instruction.  State v. Ilk, 2018 MT 186, 392 Mont. 201, 422 P.3d 1219.

INSTRUCTION NO. [5-107(b)]

[Definition of “Serious Bodily Injury”]


“Serious bodily injury” means bodily injury that 

[creates a substantial risk of death.]

OR 

[causes serious permanent disfigurement or protracted loss or impairment of the function or process of a bodily member or organ.] 

OR 

[at the time of injury can reasonably be expected to result in serious permanent disfigurement or protracted loss or impairment of the function or process of a bodily member or organ.] 


The term includes serious mental illness or impairment. 
 

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-107(b) (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Definition of “Serious Bodily Injury,” No. 5-107(b), 2022, Source]
SOURCE:
MCA § 45-2-101(66) (2021)
INSTRUCTION NO. [5-108]

[Intimidation:  Threat of Harm, Restraint, or Commission of Felony]

A person commits the offense of intimidation when, with the purpose to cause another to [perform] [omit the performance of] any act, the person communicates, without lawful authority, and under circumstances which reasonably tend to produce a fear that it will be carried out, a threat to: 

[inflict physical harm on the person threatened or any other person.] 

OR

[subject any person to physical confinement or restraint.] 

OR

[commit any felony.]

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-108 (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Intimidation: Threat of Harm, Restraint, or Commission of Felony, No. 5-108, 2022, Source and Comment]

SOURCE:

MCA § 45-5-203(1) (2021)
COMMENT:

The Criminal Law Commission Comments state: “Intimidation requires a specific purpose to cause another to perform ‘or to omit’ the performance of any act (such as testifying), and the threat must be ‘communicated’ with that purpose.  It is also required that the act threatened, if performed, would be ‘without lawful authority.’  The section anticipates, therefore, that the accused is apprehended and prosecuted for intimidation before the harm threatened is performed.  If the substantive harm occurs, the accused is subject to prosecution and punishment for the more serious offense, or both intimidation and such offense.




State v. Ross, 269 Mont. 347, 889 P.2d 161 (1995) (the instruction given as to “threat” was a correct statement of the law when viewed in light of all the other instructions).




This instruction is designed to address only MCA § 45-5-203(1).  See sections 5-109 and 5-109(a) for offenses relating to MCA § 45-5-203(2).
INSTRUCTION NO. [5-108(a)]

[Issues in Intimidation]

To convict the Defendant of the charge of intimidation, the State must prove the following elements:

1.
That the Defendant communicated to _________________________  a threat to [inflict physical harm on (him/her/any other person)] [subject any person to physical confinement or restraint] [commit any felony]; 

AND

2.
That the Defendant was without legal authority to perform the threatened act; 

AND

3.
That the circumstances reasonably tended to produce a fear that the threat would be carried out; 

AND

4.
That the Defendant had the purpose to cause the alleged victim to [perform] [omit the performance of] any act.

If you find from your consideration of all the evidence that all of these elements have been proved beyond a reasonable doubt, then you should find the Defendant guilty.

If, on the other hand, you find from your consideration of all the evidence that any of these elements has not been proved beyond a reasonable doubt then you should find the Defendant not guilty.

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-108(a) (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Issues in Intimidation, No. 5-108(a), 2022, Source and Comment]

SOURCE:  

MCA § 45-5-203(1) (2021)

COMMENT:
The Criminal Law Commission Comments state: “Intimidation requires a specific purpose to cause another to perform ‘or to omit’ the performance of any act (such as testifying), and the threat must be ‘communicated’ with that purpose.  It is also required that the act threatened, if performed, would be ‘without lawful authority.’  The section anticipates, therefore, that the accused is apprehended and prosecuted for intimidation before the harm threatened is performed.  If the substantive harm occurs, the accused is subject to prosecution and punishment for the more serious offense, or both intimidation and such offense.


State v. Ross, 269 Mont. 347, 889 P.2d 161 (1995) (the instruction given as to “threat” was a correct statement of the law when viewed in light of all the other instructions).


This instruction is designed to address only MCA § 45-5-203(1). See Instructions 5-109 and 5-109(a) for offenses relating to MCA § 45-5-203(2).  

INSTRUCTION NO. [5-109]

[Intimidation: Pending Fire, Explosion Disaster]

A person commits the offense of Intimidation if the person knowingly communicates a [threat] [false report] of a pending [fire] [explosion] [disaster] which would endanger life or property.

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-109 (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Intimidation: Pending Fire, Explosion, Disaster, No 5-109, 2022, Source and Comment]

SOURCE:

MCA § 45-5-203(2) (2021)

COMMENT:

This instruction and instruction 5-109(a) apply only to the second section of the statute.

INSTRUCTION NO. [5-109(a)]

[Issues in Intimidation]

To convict the Defendant of Intimidation, the State must prove the following elements:

1.  
That the Defendant communicated a [threat] [false report] of a pending [fire] [explosion] [disaster] which would endanger life or property;

AND

2. 
That the Defendant acted knowingly.

If you find from your consideration of all the evidence that all of these elements have been proved beyond a reasonable doubt, then you should find the Defendant guilty.

If, on the other hand, you find from your consideration of all the evidence that any of these elements has not been proved beyond a reasonable doubt then you should find the Defendant not guilty.

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-109(a) (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Issues in Intimidation, No. 5-109(a), 2022, Source and Comment]

SOURCE:

MCA § 45-5-203(2) (2021)

COMMENT:

The issues in this instruction apply only to MCA § 45-5-203(2).  See MCJI 5-108 and MCJI 5-108(a) for offenses relating to MCA § 45-5-203(1).
INSTRUCTION NO. [5-110]

[Mistreating Prisoners]


A person commits the offense of mistreating prisoners if, being responsible for the care or custody of a prisoner, the person purposely or knowingly:

[assaults or otherwise injures a prisoner.] 

OR


[intimidates, threatens, endangers or withholds reasonable necessities from the prisoner with the purpose to obtain a confession from him or for any other purpose.] 

OR

[violates any civil right of a prisoner.]

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:

MCJI 5-110 (2022)

Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Mistreating Prisoners, No. 5-110, 2022, Source and Comment]
SOURCE:          
MCA § 45-5-204(1) (2021)

COMMENT:     
The definition of “prisoner” is discussed in State v. Madsen, 2013 MT 281, 372 Mont. 102, 317 P.3d 806.

INSTRUCTION NO. [5-110(a)]

[Issues in Mistreating Prisoners]


To convict the Defendant of Mistreating Prisoners, the State must prove the following elements:


1.
That the Defendant, while responsible for the care or custody of  _________________________, a prisoner,[assaulted or otherwise injured _________________________] [intimidated, threatened, endangered or withheld reasonable necessities from _________________________  with the purpose to obtain a confession from [him] [her] for any other purpose] [violated any civil right of _________________________]


AND

     
2.
That the Defendant acted purposely or knowingly.


     
If you find from your consideration of all the evidence that all of these elements have been proved beyond a reasonable doubt, then you should find the Defendant guilty.

     
If, on the other hand, you find from your consideration of all the evidence that any of these elements has not been proved beyond a reasonable doubt, then you should find the Defendant not guilty.

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:       MCJI § 5-110(a) (2022)

Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Issues in Mistreating Prisoners, No. 5-110(a), 2022, Source and Comment]

SOURCE:        
MCA § 45-5-204(1) (2021)

COMMENT:   

The definition of “prisoner” is discussed in State v. Madsen, 2013 MT 281, 372 Mont. 102, 317 P.3d 806.

INSTRUCTION NO. [5-111]

[Negligent Vehicular Assault]


A person who negligently operates a vehicle[, other than a bicycle,] while under the influence of alcohol or drugs, and who causes bodily injury to another commits the offense of negligent vehicular assault. 

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-111 (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Negligent Vehicular Assault, No. 5-111, 2022, Source and Comment]

SOURCE:       
MCA § 45-5-205(1) (2021)

COMMENT:  
“Driving while under the influence of alcohol or drugs” is defined at MCA § 61-8-1002(1) (2021) and MCJI 10-102(b).




“Negligently” is defined at MCA § 45-2-101(43) (2021) and MCJI 2-105.




Bicycle is defined in MCA § 61-8-102(b) (2021).


INSTRUCTION NO. [5-111(a)]

[Issues in Negligent Vehicular Assault]

To convict the Defendant of negligent vehicular assault, the State must prove the following elements:

1.
That the Defendant operated a vehicle[, other than a bicycle]; 


AND

2.
That when operating the vehicle, Defendant was under the influence of alcohol, a dangerous drug, any other drug, or any combination of the three; 



AND

That the Defendant’s conduct while operating the vehicle was the cause of bodily injury to _________________________.


AND,

4.  That the Defendant acted negligently.

If you find from your consideration of all the evidence that all of these elements have been proved beyond a reasonable doubt, then you should find the Defendant guilty.

If, on the other hand, you find from your consideration of all the evidence that any of these elements has not been proved beyond a reasonable doubt then you should find the Defendant not guilty.

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-111(a) (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Issues in Negligent Vehicular Assault, No. 5-111(a), 2022, Source and Comment]
SOURCE:   

MCA § 45-5-205(1) (2021)

COMMENT:

“Driving while under the influence of alcohol or drugs” is defined at MCA § 61-8-1002(1) (2021) and MCJI 10-102(b).




“Negligently” is defined at MCA § 45-2-101(43) (2021) and MCJI 2-105.




Bicycle is defined in MCA § 61-8-102(b) (2021).


INSTRUCTION NO. [5-112]

[Partner or Family Member Assault]

A person commits the offense of partner or family member assault if the person:

[purposely or knowingly causes bodily injury to a partner or family member]



OR
[negligently causes bodily injury to a partner or family member with a weapon]



OR
[purposely or knowingly causes reasonable apprehension of bodily injury in a partner or family member].

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-112 (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Partner or Family Member Assault, No. 5-112, 2022, Source and Comment]

SOURCE:  

MCA § 45-5-206(1) (2021)

COMMENT:

 “Partner” and “family member” are defined at MCA § 45-5-206(2) (2021) and MCJI 5-112(b).




“Negligently” is defined at MCA § 45-2-101(43) (2021) and MCJI 2-105.




When a person is charged under § 45-5-206(1)(c), MCA (“reasonable apprehension”), use the conduct-based mental state instructions.  State v. Birthmark, 2013 MT 86, ¶ 16, 369 Mont. 413, 300 P.3d 1140.

INSTRUCTION NO. [5-112(a)]

[Issues in Partner or Family Member Assault]

To convict the Defendant of partner or family member assault, the State must prove the following elements:  

1.
That the Defendant caused bodily injury to _________________________, a partner or family member; 

AND 
2. That the Defendant acted purposely or knowingly.


OR


1.
That the Defendant caused bodily injury to ________________________, a partner or family member with a weapon;


AND


2. That the Defendant acted negligently.

OR

1. That the Defendant caused reasonable apprehension of bodily injury in _________________________, a partner or family member;

AND 
2. That the Defendant acted purposely or knowingly.

If you find from your consideration of the evidence that all of these elements have been proved beyond a reasonable doubt, then you should find the Defendant guilty.

If, on the other hand, you find from your consideration of the evidence that any of these elements has not been proved beyond a reasonable doubt then you should find the Defendant not guilty.

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-112(a) (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Issues in Partner or Family Member Assault, No. 5-112(a), 2022, Source and Comment]

SOURCE: 

MCA § 45-5-206(1) (2021)

COMMENT:

“Partner” and “family member” are defined at MCA § 45-5-206(2) (2021) and MCJI 5-112(b).



“Negligently” is defined at MCA § 45-2-101(43) (2021) and MCJI 2-105.

INSTRUCTION NO. [5-112(b)]

[Definition of Partners or Family Member]

“Family member” means mothers, fathers, children, brothers, sisters, and other past or present family members of a household.  These relationships include relationships created by adoption and remarriage, including stepchildren, stepparents, in-laws, and adoptive children and parents.  These relationships continue regardless of the age of the parties and whether the parties reside in the same household.

“Partners” means spouses, former spouses, persons who have a child in common, or persons who have been or are currently in a dating or ongoing intimate relationship.

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-112(b) (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Definition of Partners or Family Member, No. 5-112(b), 2022, Source]

SOURCE:

MCA §§ 45-5-206(2)(a) and (b) (2021)

INSTRUCTION NO. [5-113]

[Criminal Endangerment]

A person commits the offense of criminal endangerment if the person knowingly engages in conduct that creates a substantial risk of death or serious bodily injury to another.

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-113 (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Criminal Endangerment, No. 5-113, 2022, Source and Comment]

SOURCE:  

MCA § 45-5-207(1) (2021)

COMMENT:

“Serious bodily injury” is defined at MCJI 5-107(b).  Care should be taken not to confuse the use of this definition with “serious bodily harm” which relates to justifiable use of force.




“A high blood alcohol concentration, alone is not sufficient to support the charge.”  MCA § 45-5-207(2) (2021).




“Knowingly” is defined at MCJI 2-104.  Use the result-based definition.  State v. Lambert, 280 Mont. 231, 237, 929 P.2d 846, 849 (1996) (“It is the appreciation of the probable risk to others posed by one’s conduct that creates culpability for criminal endangerment.”).  A discussion of the required mental state is found at State v. Fleming, 2019 MT 237, 397 Mont. 345, 449 P.3d 1234.




Porter v. State, 2002 MT 319, 313 Mont. 149, 60 P.3d 951, discusses Criminal Endangerment and the sufficiency of the evidence to sustain a charge of criminal endangerment.  See also State v. Lambert, 280 Mont. 231, 929 P.2d 946 (1996).




Assault under MCA § 45-5-201(1)(a) is not a lesser included offense under MCA § 46-1-202(9)(a) or (c).  State v. Molenda, 2010 MT 215, 358 Mont. 1, 243 P.3d 387.






This instruction does not address the second portion of the statute relating to placing an obstruction for the purpose of damaging a saw or other harvesting equipment.
INSTRUCTION NO. [5-113(a)]

[Issues in Criminal Endangerment] 

To convict the Defendant of criminal endangerment the State must prove the following elements:

1.
That the Defendant engaged in conduct that created a substantial risk of death or serious bodily injury to _________________________;

AND

2.
That the Defendant acted knowingly.

If you find from your consideration of the evidence that both of these elements have been proved beyond a reasonable doubt, then you should find the Defendant guilty.

If, on the other hand, you find from your consideration of the evidence that any of these elements has not been proved beyond a reasonable doubt then you should find the Defendant not guilty.

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-113(a) (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Issues in Criminal Endangerment, No. 5-113(a), 2022, Source and Comment]

SOURCE:

MCA § 45-5-207(1) (2021)

COMMENT:

“Serious bodily injury” is defined at MCJI 5-107(b).  Care should be taken not to confuse the use of this definition with “serious bodily harm” which relates to justifiable use of force.




“A high blood alcohol concentration, alone is not sufficient to support the charge.”  MCA § 45-5-207(2) (2021).




“Knowingly” is defined at MCJI 2-104.  Use the result-based definition.  State v. Lambert, 280 Mont. 231, 237, 929 P.2d 846, 849 (1996) (“It is the appreciation of the probable risk to others posed by one’s conduct that creates culpability for criminal endangerment.”).  A discussion of the required mental state is found at State v. Fleming, 2019 MT 237, 397 Mont. 345, 449 P.3d 1234.




Porter v. State, 2002 MT 319, 313 Mont. 149, 60 P.3d 951, discusses Criminal Endangerment and the sufficiency of the evidence to sustain a charge of criminal endangerment.  See also State v. Lambert, 280 Mont. 231, 929 P.2d 946 (1996).




Assault under MCA § 45-5-201(1)(a) is not a lesser included offense under MCA § 46-1-202(9)(a) or (c).  State v. Molenda, 2010 MT 215, 358 Mont. 1, 243 P.3d 387.







This instruction does not address the second portion of the statute relating to placing an obstruction for the purpose of damaging a saw or other harvesting equipment.

INSTRUCTION NO. [5-114]
[Negligent Endangerment]

A person commits the offense of negligent endangerment if the person negligently engages in conduct that creates a substantial risk of death or serious bodily injury to another.

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-114 (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Negligent Endangerment, No. 5-114, 2022, Source and Comment]

SOURCE:

MCA § 45-5-208(1) (2021)

COMMENT:

“Negligently” is defined at MCJI 2-105.




“Serious bodily injury” is defined at MCJI 5-107(b).

INSTRUCTION NO. [5-114(a)]

[Issues in Negligent Endangerment]

To convict the Defendant of negligent endangerment the State must prove the following elements:

1.
That the Defendant engaged in conduct that created a substantial risk of death or serious bodily injury to _________________________;

AND

2.
That the Defendant acted negligently.

If you find from your consideration of the evidence that both of these elements have been proved beyond a reasonable doubt, then you should find the Defendant guilty.

If, on the other hand, you find from your consideration of the evidence that any of these elements has not been proved beyond a reasonable doubt then you should find the Defendant not guilty.

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-114(a) (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Issues in Negligent Endangerment, No. 5-114(a), 2022, Source]

SOURCE:

MCA § 45-5-208(1) (2021)

COMMENT:

“Negligently” is defined at MCJI 2-105.



“Serious bodily injury” is defined at MCJI 5-107(b).

INSTRUCTION NO. [5-115]

[Assault on a Peace Officer/Judicial Officer]

A person commits the offense of assault on a [peace officer/judicial officer] if the person purposely or knowingly causes:


[bodily injury to a peace officer/judicial officer.]


OR

[reasonable apprehension of serious bodily injury in a peace officer/judicial officer by use of a weapon; or what reasonably appears to be a weapon.]

OR

[bodily injury to a peace officer/ judicial officer with a weapon.]

OR

[serious bodily injury to a peace officer/ judicial officer.]
GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-115 (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Assault on a Peace Officer/Judicial Officer, No. 5-115, 2022, Source and Comment]

SOURCE:

MCA § 45-5-210(1) (2021)

COMMENT:

“Peace officer” and “judicial officer” are defined at MCA § 45-5-210(3) and MCJI 5-116(b).




“Weapon” is defined at MCA § 45-2-101(79) and MCJI 5-117(b).




The mental state instructions must require the jury to find that the defendant knew the person assaulted to be a peace officer.  State v. Carnes, 2015 MT 101, ¶ 14, 378 Mont. 482, 346 P.2d 1120.
Per MCA § 45-5-210(4) (2021), criminal endangerment, negligent endangerment, and assault, as defined in MCA § 45-5-201, are not included as offenses of assault on a peace officer or judicial officer.

INSTRUCTION NO. [5-115(a)]

[Issues in Assault on Peace Officer/Judicial Officer]

To convict the Defendant of assault on a peace officer/judicial officer, the State must prove the following elements:

1. [That the Defendant caused bodily injury to ________________________.]

OR

[That the Defendant caused reasonable apprehension of serious bodily injury to _________________________ by the use of a weapon; or what reasonably appeared to be a weapon.] 

OR

[That the Defendant caused bodily injury to _________________________ with a weapon.] 
OR

[That the Defendant caused serious bodily injury to _________________________.]

AND

2.
That _________________________ is a [judicial officer] [peace officer].

 AND 

3.
That the Defendant acted purposely or knowingly.

If you find from your consideration of the evidence that all of these elements have been proved beyond a reasonable doubt, then you should find the Defendant guilty.

If, on the other hand, you find from your consideration of the evidence that any of these elements has not been proved beyond a reasonable doubt, then you should find the Defendant not guilty.

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-115(a) (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Issues in Assault on a Peace Officer/Judicial Officer, No. 5-115(a), 2022, Source and Comment]

SOURCE:

MCA § 45-5-210(1) (2021)

COMMENT: 
 “Peace officer” and “judicial officer” are defined at MCA § 45-5-210(3) (2021) and MCJI 5-1165(b).



“Weapon” is defined at MCA § 45-2-101(79) and MCJI 5-117(b).
Per MCA § 45-5-210(4) (2021), criminal endangerment, negligent endangerment, and assault, as defined in MCA § 45-5-201, are not included as offenses of assault on a peace officer or judicial officer.

INSTRUCTION NO. [5-115(b)]

[Definition of Judicial Officer/Peace Officer]


“Judicial officer” means justices of the supreme court, judges of the district courts, justices of the peace, municipal judges, city judges, workers’ compensation judges, water court judges, and judges pro tempore.


“Peace officer” means a person who by virtue of the person’s office or public employment is vested by law with a duty to maintain public order or to make arrests for offenses while acting within the scope of the person’s authority.  This includes a person, sworn or unsworn, who is responsible for the care or custody of an adult or youth offender. 

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-115(b) (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Definition of Judicial Officer/Peace Officer, No. 5-115(b), 2022, Source]

SOURCE:

MCA §§ 45-5-210(3)(a) and (b) (2021). See also MCA § 1-1-202(2) (2021) and MCA § 45-2-101(55) (2021). 

INSTRUCTION NO. [5-116]

[Assault on a Minor]


A person commits the offense of assault on a minor if the person commits an offense of assault and, at the time of the offense, the victim is under 14 years of age and the offender is 18 years of age or older.

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-116 (2022)

Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Assault on a Minor, No. 5-116, 2022, Source and Comment]

SOURCE:

MCA § 45-5-212(1) (2021)

COMMENT:

This instruction should be accompanied by the instructions defining the elements of assault.  MCA § 45-5-201 (2021); MCJI 5-106; and MCJI 5-106(a).

INSTRUCTION NO. [5-116(a)]

[Issues in Assault on a Minor]


To convict the Defendant of assault on a minor, the State must prove the following elements:


1.
That the defendant committed an assault on ________________________. 


AND

2. That at the time of the offense, ____________________was under 14 years of age. 


AND

3. That at the time of the offense the Defender was 18 years of age or older. 
GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-116(a) (2022)

Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Issues in Assault on a Minor, No. 5-116(a), 2022, Source and Comment]

SOURCE:

MCA § 45-5-212(1) (2021)

COMMENT:

This instruction should be accompanied by the instructions defining the elements of assault as defined by MCA § 45-5-201 (2021); MCJI 5-106; and MCJI 5-106(a).

INSTRUCTION NO. _____[5-117]
Assault With a Weapon 

 


A person commits the offense of assault with a weapon if the person 

purposely or knowingly causes:


[bodily injury to another with a weapon]

OR


[reasonable apprehension of serious bodily injury in another by use of a 

weapon or what reasonably appeared to _______________ to be a weapon].

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-117 (2022)

Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Assault with a Weapon, No. 5-117, 2022, Source and Comment]
SOURCE:  
MCA § 45-5-213 (2021)

COMMENT:
“Weapon” is defined at MCA § 45-2-101(79) (2021) and MCJI 5-117(b).
INSTRUCTION NO.[5-117(a)]

[Issues in Assault With a Weapon]




To convict the Defendant with assault with a weapon, the State must prove 

the following elements:


[1.  That the Defendant caused bodily injury to __________ with a weapon]


OR


[1.  That the Defendant caused reasonable apprehension of serious bodily 

injury in _______________ by use of a weapon or what reasonably appeared to 

________________ to be a weapon.]


AND


2.  That the Defendant acted purposely or knowingly.


If you find from your consideration of the evidence that all of these 

elements have been proved beyond a reasonable doubt, then you should find the 

Defendant guilty.


If, on the other hand, you find from your consideration of the evidence that 

any of these elements has not been proved beyond a reasonable doubt then you 

should find the Defendant not guilty.

GIVEN: ______________________________

DISTRICT JUDGE
SOURCE:
MCJI 5-117(a) (2022)

Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Issues in Assault with a Weapon, No. 5-117(a), 2022, Source and Comment]
SOURCE:  

MCA § 45-5-213 (2021)

COMMENT:
“Weapon” is defined at MCA § 45-2-101(79) (2021) and MCJI 5-117(b).
 INSTRUCTION NO. _____ [5-117(b)]
Definition of “Weapon”  


“Weapon” means an instrument, article, or substance that, regardless of its primary function, is readily capable of being used to produce death or serious bodily injury.

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-117 (2022)

Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Definition of “Weapon,” No. 5-117(b), 2022, Source]
SOURCE:  
MCA § 45-2-101(79) (2021)

INSTRUCTION NO. [5-118]
[Strangulation of Partner or Family Member]



A person commits the offense of strangulation of a partner or family member if the person purposely or knowingly impedes the normal breathing or circulation of the blood of a partner or family member by 



[applying pressure on the throat or neck of the partner or family member.] 


OR



[blocking air flow to the nose and mouth of the partner or family member].  

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-118 (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Strangulation of Partner or Family Member, No. 5-118, 2022, Source and Comment]
SOURCE:

MCA § 45-5-215 (2021)

COMMENT:  
“Partner” and “family member” are defined at MCJI 5-112(b). 

INSTRUCTION NO. [5-118(a)]
[Issues in Strangulation of Partner or Family Member]



To convict the Defendant of strangulation of a partner or family member, the State must prove the following elements:



1.  That the Defendant impeded the normal breathing or circulation of 




_____________ by [applying pressure to (his) (her) throat] [by blocking air 


flow to (his) (her) nose and mouth]; 


AND



2.
That ______________ is a [partner] [family member] of the Defendant;


AND



3.
That the Defendant acted purposely or knowingly. 

If you find from your consideration of the evidence that all of these elements have been proved beyond a reasonable doubt, then you should find the Defendant guilty.

If, on the other hand, you find from your consideration of the evidence that any of these elements has not been proved beyond a reasonable doubt then you should find the Defendant not guilty.

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-118(a) (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Issues in Strangulation of Partner or Family Member, No. 5-118(a), 2022, Source and Comment]
SOURCE:

MCA § 45-5-215 (2021)

COMMENT:  
“Partner” and “family member” are defined at MCJI 5-112(b).  

INSTRUCTION NO. [5-119]

[Stalking]

A person commits the offense of stalking if the person purposely or knowingly engages in a course of conduct directed at a specific person and knows or should know that the course of conduct would cause a reasonable person to: 

[fear for the person’s own safety or the safety of a third person]

OR 

[suffer other substantial emotional distress.]

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-119 (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Stalking, No. 5-119, 2022, Source and Comment]

SOURCE:

MCA § 45-5-220(1) (2021)




COMMENT:

The 2019 amendment to MCA § 45-5-220: rewrote subsection (1); added subsection (2); redesignated former subsection (2) as (3); deleted former subsection (3); redesignated the former last sentence of subsection (3) as (4)(c); added subsections (4)(a) and (4)(b); and redesignated former subsections (4) through (6) as (5) through (7).  This may impact the usefulness of prior case law.



“Course of conduct” is defined at MCJI 5-119(b).




“Reasonable Person” is defined at MCJI 5-119(c).




“Substantial emotional distress” is defined at MCJI 5-119(d).

INSTRUCTION NO. [5-119(a)]
[Issues in Stalking]

To convict the Defendant of stalking, the State must prove the following elements:

1.
That the Defendant engaged in a course of conduct directed at __________________________; 

AND

2.
That the Defendant knew or should have known that the course of conduct would cause a reasonable person to:


[fear for the person’s own safety or the safety of a third person]

OR



[suffer other substantial emotional distress.]

AND

3.
That the Defendant acted purposely or knowingly.

If you find from your consideration of the evidence that all of these elements have been proved beyond a reasonable doubt, then you should find the Defendant guilty.

If, on the other hand, you find from your consideration of all the evidence that any of these elements has not been proved beyond a reasonable doubt, then you should find the Defendant not guilty.

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-119(a) (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Issues in Stalking, No. 5-119(a), 2022, Source and Comment]

SOURCE: 

MCA § 45-5-220(1) (2021)

COMMENT:

The 2019 amendment to MCA § 45-5-220: rewrote subsection (1); added subsection (2); redesignated former subsection (2) as (3); deleted former subsection (3); redesignated the former last sentence of subsection (3) as (4)(c); added subsections (4)(a) and (4)(b); and redesignated former subsections (4) through (6) as (5) through (7).  This may impact the usefulness of prior case law.



“Course of conduct” is defined at MCJI 5-119(b).




“Reasonable Person” is defined at MCJI 5-119(c).




“Substantial emotional distress” is defined at MCJI 5-119(d).

INSTRUCTION NO. [5-119(b)]

[Definition of Course of Conduct]

“Course of conduct” means two or more acts, including but not limited to acts in which the person directly or indirectly, by any action, method, communication, or physical or electronic devices or means, follows, monitors, observes, surveils, threatens, harasses, or intimidates a person or interferes with a person’s property.

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-119(b) (2022)

Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Definition of Course of Conduct, No. 5-119(b),  Source and Comment]


SOURCE:

MCA § 45-5-220(2) (2021)

COMMENT:

“Attempts by the accused person to contact or follow the stalked person after the accused person has been given actual notice that the stalked person does not want to be contacted or followed constitutes prima facie evidence that the accused person purposely or knowingly followed, harassed, threatened, or intimidated the stalked person.”  MCA § 45-5-220(7) (2021).




“Harasses” is defined at MCJI 5-119(e).




“Intimidate” is defined at MCJI 5-119(f).

INSTRUCTION NO. [5-119(c)]
[Definition of Reasonable Person]

“Reasonable person” means a reasonable person under similar circumstances as the victim.  This is an objective standard.

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-119(c) (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Definition of Reasonable Person, No. 5-119(c), 2022, Source]

SOURCE:

MCA § 45-5-220(2)(b) (2021)

INSTRUCTION NO. [5-119(d)]

[Definition of Substantial Emotional Distress]

“Substantial emotional distress” means significant mental suffering or distress that may but does not necessarily require medical or other professional treatment or counseling.



GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-119(d) (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Definition of Substantial Emotional Distress, No. 5-119(d), 2022, Source and Comment]


SOURCE:

MCA § 45-5-220(2)(c) (2021)

COMMENT:

A victim of stalking need not have exhibited physical symptoms or experienced substantial changes in his life, such as decreased performances in school or extracurricular activities, in order to establish substantial emotional distress under the statute.  See State v. Yuhas, 2010 MT 223, ¶¶ 9-13, 358 Mont. 27, 243 P.3d 409.

INSTRUCTION NO. [5-119(e)]

[Definition of Harass]

“Harass” means to annoy repeatedly.

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-119(e) (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Definition of Harass, No. 5-119(e), 2022, Source and Comment]

SOURCE:

State v. Martel, 273 Mont. 143, 902 P.2d 14 (1995), citing Webster’s Collegiate Dictionary, (10th Ed.1993).
COMMENT:

In Martel, the Court noted that this definition of “harass” represents the “commonly understood” meaning of the term.  This definition was articulated specific to Stalking.


INSTRUCTION NO. [5-119(f)]

[Definition of Intimidate]

Intimidate means “to make timid; to frighten.”

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-119(f) (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Definition of Intimidate, No. 5-119(f), 2022, Source and Comment]

SOURCE:

State v. Martel, 273 Mont. 143, 902 P.2d 14 (1995), citing Webster’s Collegiate Dictionary, (10th Ed.1993).
COMMENT:

In Martel, the Court noted that this definition of “harass” represents the “commonly understood” meaning of the term.  This definition was articulated specific to Stalking.

INSTRUCTION NO. [5-120]

[Kidnapping]

A person commits the offense of kidnapping if he knowingly or purposely and without lawful authority restrains another person by:  

[secreting or holding him/her in a place of isolation] 

OR

[using or threatening to use physical force].


GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-120 (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Kidnapping, No. 5-120, 2022, Source and Comment]

SOURCE:    

MCA § 45-5-302(1) (2021)

COMMENT:

Use only the applicable bracketed language.


INSTRUCTION NO. [5-120(a)]

[Issues in Kidnapping]

To convict the Defendant of Kidnapping, the State must prove the following elements:

1.
That the Defendant restrained _________________________ by [secreting him/her in a place of isolation] [using or threatening to use physical force];

AND

2.
That in doing so the Defendant acted without lawful authority; 

AND

3.
That the Defendant acted knowingly or purposely.

If you find from your consideration of the evidence that all of these elements have been proved beyond a reasonable doubt, then you should find the Defendant guilty.

If, on the other hand, you find from your consideration of the evidence that any of these elements has not been proved beyond a reasonable doubt then you should find the Defendant not guilty.

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-120(a) (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Issues in Kidnapping, No. 5-120(a), 2022, Source and Comment]

SOURCE:

MCA § 45-5-302(1) (2021)

COMMENT:

Use only the applicable bracketed language.


INSTRUCTION NO. [5-121]

[Aggravated Kidnapping]

A person commits the crime of aggravated kidnapping if the person knowingly or purposely and without lawful authority restrains another person by [secreting or holding the person in a place of isolation] [using or threatening to use physical force] with the purpose:

[to hold for ransom or reward];

OR
[to hold as a shield or hostage];

OR
[to facilitate commission of any felony or flight thereafter];

OR

[(to inflict bodily injury) (to terrorize) (the victim) (another)]; 

OR

[to interfere with the performance of any (governmental) (political) function];

OR

[to hold another in a condition of involuntary servitude].

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-121 (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Aggravated Kidnapping, No. 5-121, 2022, Source and Comment]

SOURCE:

MCA § 45-5-303(1) (2021)

COMMENT:

Utilize only the applicable bracketed language.




See also State v. Meyer, 328 Mont. 247, 119 P.3d 1214 (2005) for information regarding when to include an instruction on lesser included offense of Unlawful Restraint in an Aggravated Kidnapping trial.  Failure to include the instruction could be reversible error in certain situations. 




Domestic Abuse and Sexual Intercourse without Consent are not lesser included offenses of Aggravated Kidnapping and can therefore be charged separately.  See State v. Clawson, 239 Mont. 413, 781 P.2d 267 (1989) and State v. Brady, 249 Mont. 290, 816 P.2d 413 (1991). 

INSTRUCTION NO. [5-121(a)]

[Issues in Aggravated Kidnapping]

To convict the Defendant of aggravated kidnapping, the State must prove the following elements:

1.
That the Defendant restrained _________________________ by [secreting or holding him/her in a place of isolation] [using or threatening to use physical force]; 

AND

2.
That the Defendant restrained _________________________ with the purpose to [hold for ransom or reward] [hold as a shield or hostage] [facilitate the commission of       (any felony)    ] [facilitate the flight after the commission of      (any felony)       ] [inflict bodily injury on _______________________] [inflict bodily injury on another] [terrorize _________________________] [terrorize another] [interfere with the performance of any (governmental) (political) function] [hold another in a condition of involuntary servitude]; 

AND

3.
That in so doing the Defendant acted without lawful authority; 

AND

4.
That the Defendant acted knowingly or purposely.

If you find from your consideration of the evidence that all of these elements have been proved beyond a reasonable doubt, then you should find the Defendant guilty.

If, on the other hand, you find from your consideration of the evidence that any of these elements has not been proved beyond a reasonable doubt then you should find the Defendant not guilty. 

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-121(a) (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Issues in Aggravated Kidnapping, No. 5-121(a), 2022, Source and Comment]

SOURCE:

MCA § 45-5-303(1) (2021)

COMMENT:

The name of the victim should be inserted in the appropriate blanks.




See also State v. Meyer, 328 Mont. 247, 119 P.3d 1214 (2005) for information regarding when to include an instruction on lesser included offense of Unlawful Restraint in an Aggravated Kidnapping trial.  Failure to include the instruction could be reversible error in certain situations. 




Domestic Abuse and Sexual Intercourse without Consent are not lesser included offenses of Aggravated Kidnapping and can therefore be charged separately.  See State v. Clawson, 239 Mont. 413, 781 P.2d 267 (1989) and State v. Brady, 249 Mont. 290, 816 P.2d 413 (1991). 

INSTRUCTION NO. [5-122]

[Custodial Interference]


A person commits the offense of custodial interference if, knowing that he/she has no legal right to do so, takes, entices, or withholds from lawful custody any child, incompetent person, or other person entrusted by authority of law to the custody of another or to an institution. 


GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-122 (2022)

Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Custodial Interference, No. 5-122, 2022, Source and Comment]]
SOURCE:

MCA § 45-5-304(1) (2021)

COMMENT:

State v. Price, 311 Mont. 439, 57 P.3d 42 (2002), provides a good discussion of venue and constitutionality issues with respect to this statute.

INSTRUCTION NO. [5-122(a)]

[Issues in Custodial Interference]


To convict the Defendant of custodial interference, the State must prove the following elements:


1.
The Defendant [took] [enticed] [withheld] from lawful custody _________________________;

AND

2.  
That _________________________was [a child] [an incompetent person] [a person entrusted by authority of law to the custody of another person or institution];

AND

3.  That the Defendant knew, that is, that the Defendant was aware, that he/she had no legal right to do so;



If you find from your consideration of the evidence that all of these elements have been proved beyond a reasonable doubt, then you should find the Defendant guilty.



If, on the other hand, you find from your consideration of the evidence that any of these elements has not been proved beyond a reasonable doubt then you should find the Defendant not guilty.

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-122(a) (2022)

Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Issues in Custodial Interference, No. 5-122(a), 2022, Source and Comment]

SOURCE:

MCA § 45-5-304(1) (2021)

COMMENT:

Note the limitations relating to the application of this offense in MCA § 45-5-304(3) (2021). 

INSTRUCTION NO. [5-123]

[Robbery]

A person commits the offense of robbery if, in the course of committing a theft the person:

[inflicts bodily injury upon another];

OR
[threatens to inflict bodily injury upon any person];

OR
[purposely or knowingly puts any person in fear of immediate bodily injury];

OR
[(commits) (threatens immediately to commit) any felony, other than theft.]

The phrase “in the course of committing a theft” as used in this section includes acts which occur [in an attempt to commit] [in the commission of] [in flight after the attempt or commission of] theft.

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-123 (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Robbery, No. 5-123, 2022, Source and Comment]

SOURCE:

MCA § 45-5-401(1) and MCA § 45-5-401(3) (2021)

COMMENT: 
Utilize only the appropriate bracketed language.

INSTRUCTION NO. [5-123(a)]

[Issues in Robbery]

To convict the Defendant of robbery, the State must prove the following elements:

1.
That the Defendant [committed theft] [attempted to commit theft] [was fleeing after committing or attempting to commit theft];

 AND

2.
That the Defendant while so doing [inflicted bodily injury upon _________________________]; [threatened to inflict bodily injury upon _________________________]; [put _________________________ in fear of immediate bodily injury]; [committed or threatened to commit any felony other than theft]; 

AND 

3.  That the Defendant acted purposely or knowingly.

If you find from your consideration of the evidence that all of these elements have been proved beyond a reasonable doubt, then you should find the Defendant guilty.

If, on the other hand, you find from your consideration of the evidence that any of these elements has not been proved beyond a reasonable doubt then you should find the Defendant not guilty.

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-123(a) (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Issues in Robbery, No. 5-123(a), 2022, Source and Comment]

SOURCE:

MCA § 45-5-401(1) (2021)

COMMENT:

The name of the victim should be inserted in the appropriate blanks. An appropriate instruction pertaining to theft should also be provided. See MCJI Chapter 6 for the proper instruction. 

INSTRUCTION NO. [5-124]

[Definition of “Consent”—Certain Sexual Crimes]



The term “consent” means words or overt actions indicating a freely given agreement to have sexual intercourse or sexual contact.  



An expression of lack of consent through words or conduct means there is no consent or that consent has been withdrawn.  



A current or previous dating or social or sexual relationship by itself, or the manner of the dress of the person involved with the Defendant in the conduct at issue does not constitute consent.



Lack of consent may be inferred based on all of the surrounding circumstances and must be considered in determining whether a person gave consent.  

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-124 (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Definition of “Consent”—Certain Sexual Crimes, No. 5-124, 2022, Source and Comment]
SOURCE:

MCA § 45-5-501(1)(a) (2021)

COMMENT:  
This definition generally applies when the Defendant is charged with sexual assault under MCA § 45-5-502, sexual intercourse without consent under MCA § 45-5-503, or aggravated sexual intercourse without consent under MCA § 45-5-508.  


“Person who is incapable of consent” is defined at MCJI 5-124(a) or “when consent is ‘ineffective’ is defined at MCJI 5-124(b) may replace this instruction.


“Sexual contact” is defined at MCJI 2-107.
The legislature expressly gave the terms “consent” and “without consent” uniform meanings for both sexual assault and intercourse without consent.  City of Missoula v. Zerbst, 2020 MT 108, 400 Mont. 46, 462 P.2d 1219.  

INSTRUCTION NO. [5-124(a)]
[Definition of a “Person Who is Incapable of Consent”]



A “person who is incapable of consent” means a person who is:



[mentally disordered or incapacitated.]


OR



[physically helpless.]


OR



[overcome by deception, coercion, or surprise.]


OR



[less than 16 years old.]


OR



[(incarcerated in an adult or juvenile correctional, detention, or treatment facility) (is on probation, conditional release, or parole) and the Defendant is (an employee) (a contractor) (a volunteer) of the supervising authority who has supervisory or disciplinary authority over the person, unless the act is part of a lawful search.]


OR



[receiving services from a youth care facility and the Defendant is (an employee) (a contractor) (a volunteer) of the youth care facility who (has supervisory or disciplinary authority over the person) (is providing treatment to the person).]


OR



[(admitted to a mental health facility) (admitted to a community-based facility) (admitted to a residential facility) (receiving community-based services) and the Defendant is (an employee) (a contractor) (a volunteer) of the (facility) (community-based service) who (has supervisory or disciplinary authority over the person) (is providing treatment to the person).]


OR


[a program participant in a private alternative adolescent residential or outdoor program and the Defendant is a person associated with the program.]


OR


[a client receiving psychotherapy services and the Defendant is (an employee) (a contractor) (a volunteer) of the facility that provides or purports to provide psychotherapy services to the person and who (has supervisory or disciplinary authority over the person) (is providing or purporting to provide psychotherapy services to the person).]


OR


[a student of an elementary, middle, junior high, or high school, whether public or nonpublic, and the Defendant is not a student of an elementary, middle, junior high, or high school and is (an employee) (a contractor) (a volunteer) of any school who has ever had (instructional) (supervisory) (disciplinary) (other) authority over the student in a school setting.]


OR


[(a witness in a criminal investigation) (a person who is under investigation in a criminal matter) and the Defendant is a law enforcement officer who is involved with the case in which the person is (a witness) (being investigated).]


OR


[a parent or guardian involved in a (child abuse) (neglect) proceeding and the Defendant is employed by the department of public health and human services for the purposes of carrying out the department’s duties and (directly involved in the parent or guardian’s case) (involved in the supervision of the case).]

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-124(a) (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Definition of “Person Incapable of Consent”, No. 5-124(a), 2022, Source and Comment]
SOURCE:

MCA § 45-5-501(1)(a) (2021)

COMMENT:  
This definition only applies if the Defendant has been charged with sexual intercourse without consent under MCA § 45-5-503 or aggravated sexual intercourse without consent under MCA § 45-5-508, and the State has alleged that the victim was incapable of consenting to sexual intercourse for one of the listed reasons.  It should not be given if the Defendant is charged with sexual assault under MCA § 45-5-502.  


“Conditional release,” “parole,” “probation,” “psychotherapy services,” and “supervising authority” are defined at MCA § 45-5-501(3).


The following statutory definitions should also be provided if applicable in a given case:



Youth care facility, as defined in MCA § 52-2-602



Mental health facility, as defined in MCA § 53-21-102



Community-based facility or residential facility, as defined in 


MCA § 53-20-102



Community-based services, as defined in MCA § 53-20-102


Program participant, as defined in MCA § 52-2-802



Private or alternative adolescent residential or outdoor program, pursuant to Title 52, chapter 2, part 8



Person associated with the program as defined in MCA § 52-2-802



Child abuse or neglect proceeding under Title 41, chapter 3


There are exceptions to when a person is incapable of consent provided at MCA § 45-5-501(1)(c)-(g).
INSTRUCTION NO. [5-124(b)]
[When Consent is “Ineffective”—Sexual Assault]


Consent is ineffective if the person attempting to give consent to sexual contact is:



[(incarcerated in an adult or juvenile correctional, detention, or treatment facility) (is on probation or parole) and the Defendant is (an employee) (a contractor) (a volunteer) of the supervising authority, and the Defendant has supervisory or disciplinary authority over the person attempting to give consent, unless the act is part of a lawful search.)


OR



[less than 14 years old and the Defendant is 3 or more years older than the person attempting to give consent.]


OR



[receiving services from a youth care facility, and the Defendant is (an employee) (a contractor) (a volunteer) of the youth care facility who (has supervisory or disciplinary authority over) (is providing treatment to) the person attempting to give consent.]


OR



[(admitted to a mental health facility) (admitted to a community-based facility) (admitted to a residential facility) (receiving community-based services), and the Defendant is (an employee) (a contractor) (a volunteer) of the (facility) (community-based service) who (has supervisory or disciplinary authority over) (is providing treatment to) the person attempting to give consent.]


OR


[(a program participant) in a private alternative adolescent residential or outdoor program) and the Defendant is (a person associated with the program).]


OR


[a client receiving psychotherapy services and the Defendant is (an employee) (a contractor) (a volunteer) of the facility that provides or purports to provide psychotherapy services to the person and who (has supervisory or disciplinary authority over the person) (is providing or purporting to provide psychotherapy services to the person).]


OR


[a student of an elementary, middle, junior high, or high school, whether public or nonpublic, and the Defendant is not a student of an elementary, middle, junior high, or high school and is (an employee) (a contractor) (a volunteer) of any school who has ever had (instructional) (supervisory) (disciplinary) (other) authority over the student in a school setting.]

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-124(b) (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[When Consent is “Ineffective”—Sexual Assault, No. 5-124(b), 2022, Source and Comment]
SOURCE:

MCA § 45-5-502 (2021)

COMMENT:  
This instruction should only be given if the Defendant is charged with sexual assault under MCA § 45-5-502 and the State has alleged the victim’s consent was ineffective for one of the reasons listed in MCA § 45-5-502(5)(a).  


This instruction should not be given when the Defendant is charged with sexual intercourse without consent in violation of MCA § 45-5-503, or aggravated sexual intercourse without consent in violation of MCA § 45-5-508.  


“Conditional release,” “parole,” “probation,” “psychotherapy services,” and “supervising authority” are defined at MCA § 45-5-501(3).


The following statutory definitions should also be provided if applicable in a given case:



Youth care facility, as defined in MCA § 52-2-602



Mental health facility, as defined in MCA § 53-21-102



Community-based facility or residential facility, as defined in 


MCA § 53-20-102





Community-based services, as defined in MCA § 53-20-102




Program participant, as defined in MCA § 52-2-802



Private or alternative adolescent residential or outdoor program, pursuant to Title 52, chapter 2, part 8

Person associated with the program as defined in MCA § 52-2-802 
There are exceptions to when a person is incapable of consent provided at § 45-5-501(5)(b)-(f), MCA.
INSTRUCTION NO. [5-125]
[Sexual Assault]



A person who knowingly subjects another person to any sexual contact without consent commits the offense of sexual assault.  

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-125 (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Sexual Assault, No. 5-125, 2022, Source and Comment]
SOURCE:

MCA § 45-5-502(1), (5) (2021)

COMMENT:  
This Instruction should be used with MCJI 5-124, defining consent, or MCJI 5-124(b), defining when consent to sexual contact is ineffective.  


Use the conduct-based definition for “knowingly” mental state instruction.  See State v. Gerstner, 2009 MT 303, ¶¶ 29-30, 353 Mont. 86, 219 P.3d 866.


MCJI 2-107, defining sexual contact, should also be provided.  

INSTRUCTION NO. [5-125(a)]
[Issues in Sexual Assault]



To convict the Defendant of sexual assault, the State must prove the following elements:



1.  That the Defendant subjected ______________ to sexual contact; 


AND



2.
That the sexual contact was without ______________’s consent;


AND



3.
That the Defendant acted knowingly.  

If you find from your consideration of the evidence that all of these elements have been proved beyond a reasonable doubt, then you should find the Defendant guilty.

If, on the other hand, you find from your consideration of the evidence that any of these elements has not been proved beyond a reasonable doubt then you should find the Defendant not guilty.

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-125(a) (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Issues in Sexual Assault, No. 5-125(a), 2022, Source and Comment]

SOURCE:

MCA § 45-5-502(1), (5) (2021)

COMMENT:  
This Instruction should be used with MCJI 5-124, defining consent, or 5-124(b), defining when consent to sexual contact is ineffective.  


“Sexual contact” is defined at MCJI 2-107.  




The legislature has provided greater penalties for a Defendant who is more than three years older than a victim under the age of 16, and for a Defendant who inflicts bodily injury on anyone in the course of the offense.  MCA § 45-5-502(3).  



When the State seeks to impose the greater penalties, MCJI 5-125(b) and the special verdict form in MCJI 1-123 should also be provided.  See MCA § 46-1-401 (2021).

INSTRUCTION NO. [5-125(b)]

[Determining Sentence Enhancement Factors—Sexual Assault]

If you find the defendant guilty of sexual assault, as charged in Count ___, you must then determine whether the State proved beyond a reasonable doubt that [______________ was less than 16 years old and the Defendant was 3 or more years older than _____________] [the Defendant inflicted bodily injury upon anyone in the course of (attempting to commit the sexual assault) (committing the sexual assault) (the flight after the attempt or commission of the sexual assault)].  

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-125(b) (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Determining Sentence Enhancement Factors—Sexual Assault, No. 5-125(b), 2022, Source and Comment]

SOURCE:

MCA §§ 45-5-502(3), (4) (2021)

COMMENT:

The legislature has provided greater penalties for a Defendant who is more than three years older than a victim under the age of 16, and for a Defendant who inflicts bodily injury on anyone in the course of the offense.  MCA § 45-5-502(3).  



An act “in the course of committing sexual assault” includes an attempt to commit the offense or flight after the attempt or commission.  MCA § 45-5-502(4).




This instruction should be used when the State seeks to impose greater penalties.  The special verdict form in MCJI 1-123 should also be provided.  See MCA § 46-1-401 (2021).

INSTRUCTION NO. [5-126]
[Sexual Intercourse Without Consent]



A person who knowingly has sexual intercourse with another person [without consent] [who is incapable of consent] commits the offense of sexual intercourse without consent.  

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-126 (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Sexual Intercourse Without Consent, No. 5-126, 2022, Source and Comment]

SOURCE:

MCA § 45-5-503 (2021)

COMMENT:  
This Instruction should be used with MCJI 5-124, defining consent, or 5-124(a), defining a person who is incapable of consenting to sexual intercourse.  


 “Sexual intercourse” is defined at MCJI 5-126(b).  


Use the conduct-based definition for “knowingly” mental state instruction.  The statutory definition of SIWC applies to both “sexual intercourse” and “without consent.”  See State v. Deveraux, 2022 MT 130, ¶¶ 29-33, 409 Mont. 177, 512 P.3d 1198.  Also note the definitions for Without Consent and related terms must conform to the statute at the time of the alleged offense.

INSTRUCTION NO. [5-126(a)]
[Issues in Sexual Intercourse Without Consent]



To convict the Defendant of sexual intercourse without consent, the State must prove the following elements:



1.  That the Defendant had sexual intercourse with _____________; 


AND



2.
[That the act of sexual intercourse was without ______________’s 




consent;] [That ____________ was incapable of consent;]


AND



3.
That the Defendant acted knowingly.  

If you find from your consideration of the evidence that all of these elements have been proved beyond a reasonable doubt, then you should find the Defendant guilty.

If, on the other hand, you find from your consideration of the evidence that any of these elements has not been proved beyond a reasonable doubt then you should find the Defendant not guilty.

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-126(a) (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Issues in Sexual Intercourse Without Consent, No. 5-126(a), 2022, Source and Comment]

SOURCE:

MCA § 45-5-503 (2021)

COMMENT:  
This Instruction should be used with MCJI 5-124, defining consent, or 5-124(a), defining “person who is incapable of consenting to sexual intercourse.”  


 “Sexual intercourse” is defined at MCJI 5-126(b). 


The statute provides for greater penalties in some circumstances.  This instruction should be used when the State seeks to impose the greater penalties.  The special verdict form in MCJI 1-123 should also be provided. See MCA § 46-1-401; State v. Ghostbear, 2014 MT 192A, 376 Mont. 500, 338 P.3d 25.


The statute contains additional aggravators as well as a mitigator.

INSTRUCTION NO. [5-126(b)]
[Definition of “Sexual Intercourse”]



“Sexual intercourse” means penetration of the [(vulva) (anus) (mouth) of one person by the penis of another person] [(vulva) (anus) of one person by a body member of another person] [(vulva) (anus) of one person by a foreign instrument or object manipulated by another person] to knowingly or purposely 


[(cause bodily injury to) (humiliate, harass, or degrade) the other party.]


OR



[arouse or gratify the sexual response or desire of either party].



Any penetration, however slight, is sufficient.

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-126(b) (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Definition of Sexual Intercourse, No. 5-126(b), 2022, Source and Comment]
SOURCE:

MCA § 45-2-101(68)(a) and (b) (2021)
COMMENT:  
Use this Instruction if the Defendant is charged with sexual intercourse without consent under MCA § 45-5-503, or aggravated sexual intercourse without consent under MCA § 45-5-508.  

INSTRUCTION NO. [5-126(c)]
[Determining Sentence Enhancement Factors—Sexual Intercourse without Consent]

If you find the defendant guilty of sexual intercourse without consent, as charged in Count ___, you must then determine whether the State proved beyond a reasonable doubt that [______________ was less than 16 years old and the Defendant was 4 or more years older than _____________] [the Defendant inflicted bodily injury upon anyone in the course of committing sexual intercourse without consent] [____________ was 12 years of age or younger and the Defendant was 18 years of age or older at the time of the offense].  

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-126(c) (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Determining Sentence Enhancement Factors—Sexual Intercourse Without Consent, No. 5-126(c), 2022, Source and Comment]

SOURCE:

MCA §§ 45-5-503(3), (4) (2021)

COMMENT:

The legislature has provided greater penalties: for a Defendant who is more than four years older than a victim under the age of 16; for a Defendant who inflicts bodily injury on anyone in the course of the offense; and for an adult Defendant who has sexual intercourse without consent with a child under the age of 12.  MCA § 45-5-503(3)-(4).  This instruction should be used when the State seeks to impose greater penalties.  The special verdict form in MCJI 1-123 should also be provided.  See MCA § 46-1-401 (2021).




The statute contains additional aggravators as well as a mitigator.  




Practitioners should be aware that there will need to be additional language added to the sentence enhancement instruction for cases in which the sentence enhancement is based on the number of participants in the same location and whether they could have reasonably known of the other participants’ offense pursuant to MCA § 45-5-503(3)(b).

INSTRUCTION NO. [5-127]
[Indecent Exposure]

A person commits the offense of indecent exposure if the person knowingly or purposely exposes the person’s genitals or intimate parts by any means, including electronic communication, under circumstances in which the person knows the conduct is likely to cause affront or alarm in order to [abuse, humiliate, harass, or degrade another] [arouse or gratify the person’s own sexual response or desire of the sexual response or desire of any person].

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-127 (2022)

Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Indecent Exposure, No. 5-127, 2022, Source and Comment]

SOURCE:

MCA § 45-5-504(1) (2021)

COMMENT:

“Electronic communication” is defined at MCA § 45-5-525(5)(a) and MCJI 5-131(c).



See also instructions for indecent exposure to a minor.

INSTRUCTION NO. [5-127(a)]

[Issues in Indecent Exposure]

To convict the Defendant of indecent exposure, the State must prove the following elements:

1.
That the Defendant knowingly or purposely [exposed his/her genitals or intimate parts by any means, including electronic communication] to _________________________; 

AND

2.  
That the Defendant acted under circumstances in which he/she knew the conduct would be likely to cause affront or alarm in order to [abuse, humiliate, harass, or degrade ____________________] [arouse or gratify the Defendant’s own sexual response or desire or the sexual response or desire of any person].

If you find from your consideration of all of the evidence that these elements have been proved beyond a reasonable doubt, then you should find the Defendant guilty.

If, on the other hand, you find from your consideration of all the evidence that any of these elements has not been proved beyond a reasonable doubt then you should find the Defendant not guilty.

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-127(a) (2022)

Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Issues in Indecent Exposure, No. 5-127(a), 2022, Source and Comment]

SOURCE:

MCA § 45-5-504(1) (2021)

COMMENT:

“Electronic communication” is defined at MCA § 45-5-525(5)(a) and MCJI 5-131(c).




See also instructions for indecent exposure to a minor.

INSTRUCTION NO. [5-128]

[Indecent Exposure to a Minor]

A person commits the offense of indecent exposure to a minor if the person knowingly or purposely exposes the person’s genitals or intimate parts by any means, including electronic communication, under circumstances in which the person knows the conduct is likely to cause affront or alarm in order to [abuse, humiliate, harass, or degrade another] [arouse or gratify the person’s own sexual response or desire or the sexual response or desire of any person].

AND

The person knows the conduct will be observed by a person who is under 16 years of age.

AND

The offender is more than 4 years older than the victim.

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-128 (2022)

Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Incest, No. 5-128, 2022, Source and Comment]

SOURCE:

MCA § 45-5-504(3) (2021)

COMMENT:

“Electronic communication” is defined at MCA § 45-5-525(5)(a) and MCJI 5-131(c).

INSTRUCTION NO. [5-128(a)]

[Issues in Indecent Exposure to a Minor]

To convict the Defendant of indecent exposure to a minor, the State must prove the following elements:

1.
That the Defendant knowingly or purposely [exposed his/her genitals or intimate parts by any means, including electronic communication] to _________________________; 

AND

2.
That the Defendant acted under circumstances in which he/she knew the conduct would be likely to cause affront or alarm in order to [abuse, humiliate, harass, or degrade ____________________] [arouse or gratify the Defendant’s own sexual response or desire or the sexual response or desire of any person].


AND


3.  That the Defendant knew the conduct would be observed by a person who is under 16 years of age.


AND


4.  That the Defendant is more than 4 years older than that person.

If you find from your consideration of all of the evidence that these elements have been proved beyond a reasonable doubt, then you should find the Defendant guilty.

If, on the other hand, you find from your consideration of all the evidence that any of these elements has not been proved beyond a reasonable doubt then you should find the Defendant not guilty.
GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-128(a) (2022)

Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Issues in Indecent Exposure to a Minor, No. 5-128(a), 2022, Source and Comment]

SOURCE:

MCA § 45-5-507(1) (2021)

COMMENT:

“Electronic communication” is defined at MCA § 45-5-525(5)(a) and MCJI 5-131(c).

INSTRUCTION NO. [5-129]

[Incest]

A person commits the offense of incest if he knowingly [marries] [cohabits with] [has sexual intercourse with] or [has sexual contact with] an [ancestor] [a descendant] [a brother or sister of the whole or half blood] or [any stepson] or [stepdaughter].


[It is not a defense to this prosecution that the alleged victim is (not the legitimate child of the Defendant) (related to the Defendant by adoption)].

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-129 (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Incest, No. 5-129, 2022, Source and Comment]

SOURCE:

MCA § 45-5-507(1) (2021)

COMMENT:

Definitional instructions such as MCJI 2-101 defining “cohabit” or MCJI  2-107 defining “sexual contact” should be given if applicable.  

Issues regarding consent should be set forth in a separate instruction.

Aggravating circumstances for sentencing purposes must be proved.

See Apprendi v. New Jersey, 530 U.S. 466 (2000), and enhancement instruction MCJI 1-123.



INSTRUCTION NO. [5-129(a)]

[Issues in Incest]

To convict the Defendant of incest, the State must prove the following elements:

1.  
That the Defendant [married] [cohabited with] [had sexual intercourse with] [had sexual contact with] _________________________; 

AND

2.  
That _________________________ was the Defendant's [ancestor] [descendant] [brother/sister or the whole or half blood] [stepson] [stepdaughter];

AND

3.  
That the Defendant acted knowingly.

If you find from your consideration of the evidence that all of these elements have been proved beyond a reasonable doubt, then you should find the Defendant guilty.

If, on the other hand, you find from your consideration of the evidence that any of these elements has not been proved beyond a reasonable doubt then you should find the Defendant not guilty.

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-129(a) (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Issues in Incest, No. 5-129(a), 2022, Source and Comment]

SOURCE:

MCA § 45-5-507(1) (2021)

COMMENT:

Definitional instructions such as MCJI 2-101 defining “cohabit” and MCJI 2-107 defining “sexual contact” should be given if applicable.




Issues regarding consent should be set forth in a separate instruction.




Aggravating circumstances for sentencing purposes must be proved.  



See Apprendi v. New Jersey, 530 U.S. 466 (2000), and enhancement instruction MCJI 1-123.

INSTRUCTION NO. [5-130]

[Aggravated Sexual Intercourse Without Consent]



A person who uses force while knowingly having sexual intercourse with another person [without consent] [who is incapable of consent] commits the offense of aggravated sexual intercourse without consent.  

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-130 (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Aggravated Sexual Intercourse Without Consent, No. 5-130, 2022, Source and Comment]

SOURCE:

MCA § 45-5-508 (2021)

COMMENT:
“Consent” is defined at MCJI 5-124.

“Person who is incapable of consent” is defined at MCJI 5-124(a).


“Sexual intercourse” is defined at MCJI 5-126(b).


“Force” is defined at MCJI 5-130(b).

INSTRUCTION NO. [5-130(a)]
[Issues in Aggravated Sexual Intercourse Without Consent]



To convict the Defendant of aggravated sexual intercourse without consent, the State must prove the following elements:



1.
That the Defendant had sexual intercourse with _____________; 


AND



2.
[That the act of sexual intercourse was without ______________’s 




consent;] [That ____________ was incapable of consent;]


AND



3.
That Defendant used force while having sexual intercourse with _____________;


AND



4.
That the Defendant acted knowingly.  

If you find from your consideration of the evidence that all of these elements have been proved beyond a reasonable doubt, then you should find the Defendant guilty.

If, on the other hand, you find from your consideration of the evidence that any of these elements has not been proved beyond a reasonable doubt then you should find the Defendant not guilty.

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-130(a) (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Issues in Aggravated Sexual Intercourse Without Consent, No. 5-130(a), 2022, Source and Comment]
SOURCE:

MCA § 45-5-508 (2021)

COMMENT:  
“Consent” is defined at MCJI 5-124.


“Person who is incapable of consent” is defined at MCJI 5-124(a).


“Sexual intercourse” is defined at MCJI 5-126(b).


“Force” is defined at MCJI 5-130(b).

INSTRUCTION NO. [5-130(b)]
[Definition of “Force”—Aggravated Sexual Intercourse Without Consent]



“Force” means:



[the (infliction) (attempted infliction) (threatened infliction) of bodily injury.]


OR



[the commission of a forcible felony by the Defendant.]


OR



[the threat of substantial retaliatory action that causes the person to 
reasonably believe that the Defendant has the ability to execute the threat.]

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-130(b) (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Definition of “Force”—Aggravated Sexual Intercourse Without Consent, 
No. 5-130(b), 2022, Source and Comment]

SOURCE:

MCA § 45-5-501(2) (2021)

COMMENT:  
This Instruction should be given if the Defendant is charged with aggravated sexual intercourse without consent under MCA § 45-5-508.  


If the type of force alleged is the commission of a forcible felony, the definition of forcible felony in MCJI 2-103 should be given as well.  

INSTRUCTION NO. [5-131]

[Sexual Abuse of Children]

A person commits the offense of sexual abuse of children if the person:


[knowingly employs, uses, or permits the employment or use of a child in an exhibition of sexual conduct, actual or simulated.]

OR

[knowingly photographs, films, videotapes, develops or duplicates the photographs, films, or videotapes, or records a child engaging in sexual conduct, actual or simulated.]

OR

[knowingly, by any means of communication, including electronic communication, persuades, entices, counsels, or procures a child to engage in sexual conduct, actual or simulated, for use in a(n) (exhibition) (photograph, film, videotape, or recording).]

OR

[knowingly processes, develops, prints, publishes, transports, distributes, sells, exhibits, or advertises any visual or print medium, including a medium by use of electronic communication, in which children are engaged in sexual conduct, actual or simulated.]

OR

[knowingly possesses any visual or print medium, including a medium by use of electronic communication, in which children are engaged in sexual conduct, actual or simulated.]

OR

[finances (insert the appropriate activity listed above) knowing that it is of that nature.]

OR

[knowingly possesses with intent to sell any visual or print medium, including a medium by use of electronic communication, in which children are engaged in sexual conduct, actual or simulated.]

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-131 (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Sexual Abuse of Children, No. 5-131, 2022, Source and Comment]

SOURCE:

MCA § 45-5-625 (2021)

COMMENT:

“Sexual conduct” is defined in MCA § 45-5-625(5)(b); MCJI 5-131(b).




“Child” is defined in MCA § 45-2-101(6); MCJI 2-121.




Instructions for other terms defined at MCA § 45-5-625(5)(b) should be given as appropriate:





MCJI 5-131(c): “Electronic communication”





MCJI 5-131(d): “Simulated”





MCJI 5-131(e): “Visual Medium”




Several versions of the offense apply where the child is under age 16.




Note the aggravating circumstances for sentencing purposes in MCA § 45-5-507(4).  Aggravating circumstances must be alleged and proved beyond a reasonable doubt to the trier of fact.  




See Apprendi v. New Jersey, 530 U.S. 466 (2000), and enhancement instruction MCJI 1-123.




When a person is charged under § 45-5-625(1)(e), MCA (Possession of Child Pornography), use the conduct-based definition for “knowingly” mental state instruction.  In addition, if the defense argues that the defendant was unaware of the age of the child, it is not an abuse of discretion for the trial court to also include the “fact” definition for “knowingly” to be considered as to knowledge of the child’s age.  State v. Hovey, 2011 MT 3, ¶ 20, 359 Mont. 100, 248 P.3d 303.




Possession of photographs of a child engaged in actual or simulated sexual activity renders one in violation of MCA § 45-5-625(1)(e).  Therefore, the correct definition of “knowingly” is “a person acts knowingly with respect to conduct . . . when the person is aware of the person’s own conduct. . . .”  State v. Harrington, 2017 MT 273, ¶ 16, 389 Mont. 236, 240, 405 P.3d 1248, 1252.



MCA § 45-5-625(1)(c) prohibits only a knowing communication with a minor that encourages the minor to engage in sexual activity.  “The statute restricts no particular content.  The statute prohibits no particular viewpoints.”  State v. Hantz, 2013 MT 311, ¶ 25, 372 Mont. 281, 286, 311 P.3d 800, 805.

INSTRUCTION NO. [5-131(a)]
[Issues in Sexual Abuse of Children]

To convict the Defendant of sexual abuse of children, the State must prove the following elements:

1.
[That the Defendant employed, used, or permitted the employment or use of (a child) (children) in an exhibition of sexual conduct, actual or simulated]
OR

[That the Defendant photographed, filmed, videotaped, developed or duplicated photographs, films, or videotapes, or recorded (a child) (children) engaging in sexual conduct, actual or simulated] 


OR
[That the Defendant, by any means of communication, including electronic communication, persuaded, enticed, counseled, or procured (a child) (children) under 16 years of age or a person the Defendant believed to be a child under 16 years of age, to engage in sexual conduct, actual or simulated]


OR
[That the Defendant processed, developed, printed, published, transported, distributed, sold, exhibited, or advertised visual or print medium, including a medium by use of electronic communication, in which (a child is) (children are) engaged in sexual conduct, actual or simulated]

OR
[That the Defendant possessed any visual or print medium, including a medium by use of electronic communication, in which (a child is) (children are) engaged in sexual conduct, actual or simulated]

OR
[That the Defendant financed (an exhibition) (photographs, films, videotapes or recordings) (visual or print medium, including a medium by use of electronic communication) where (a child is) (children are) engaged in sexual conduct, actual or simulated]

OR
[That the Defendant possessed with intent to sell any visual or print medium, including a medium by use of electronic communication, in which (a child is) (children are) engaged in sexual conduct, actual or simulated]; 


AND


2.
That the Defendant acted knowingly.

If you find from your consideration of the evidence that all of these elements have been proved beyond a reasonable doubt, then you should find the Defendant guilty.

If, on the other hand, you find from your consideration of the evidence that any of these elements has not been proved beyond a reasonable doubt then you should find the Defendant not guilty.

GIVEN: ______________________________

DISTRICT JUDGE
SOURCE:
MCJI 5-131(a) (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Issues in Sexual Abuse of Children, No. 5-131(a), 2022, Source and Comment]

SOURCE:

MCA § 45-5-625 (2021)

COMMENT:

“Sexual conduct” is defined in MCA § 45-5-625(5)(b); MCJI 5-131(b).




“Child” is defined in MCA § 45-2-101(6); MCJI 2-121.




Instructions for other terms defined at MCA § 45-5-625(5)(b) should be given as appropriate:





MCJI 5-131(c): “Electronic communication”





MCJI 5-131(d): “Simulated”





MCJI 5-131(e): “Visual Medium”




Several versions of the offense apply where the child is under age 16.




Note the aggravating circumstances for sentencing purposes in MCA § 45-5-507(4).  Aggravating circumstances must be alleged and proved beyond a reasonable doubt to the trier of fact.  




See Apprendi v. New Jersey, 530 U.S. 466 (2000), and enhancement instruction MCJI 1-123.




Possession of photographs of a child engaged in actual or simulated sexual activity renders one in violation of MCA § 45-5-625(1)(e).  Therefore, the correct definition of “knowingly” is “a person acts knowingly with respect to conduct . . . when the person is aware of the person’s own conduct. . . .”  State v. Harrington, 2017 MT 273, ¶ 16, 389 Mont. 236, 240, 405 P.3d 1248, 1252.




MCA § 45-5-625(1)(c) prohibits only a knowing communication with a minor that encourages the minor to engage in sexual activity.  “The statute restricts no particular content.  The statute prohibits no particular viewpoints.”  State v. Hantz, 2013 MT 311, ¶ 25, 372 Mont. 281, 286, 311 P.3d 800, 805.




Different “knowingly” definitions may be applied to different elements of an offense.  State v. Hovey, 2011 MT 3, ¶ 22, 359 Mont. 100, 106, 248 P.3d 303, 308.

INSTRUCTION NO. [5-131(b)]

[Definition of Sexual Conduct—Sexual Abuse of Children]

“Sexual conduct” means actual or simulated:


[sexual intercourse, whether between persons of the same or opposite sex]


OR


[penetration of the vagina or rectum by any object, except when done as part of a recognized medical procedure]


OR


[bestiality]


OR


[masturbation]


OR


[sadomasochistic abuse]


OR


[lewd exhibition of the genitals, breasts, pubic or rectal area, or other intimate parts of any person]


OR


[defecation or urination for the purpose of the sexual stimulation of the viewer]

OR

“Sexual conduct” means depiction of a child in the nude or in a state of partial undress with the purpose to abuse, humiliate, harass, or degrade the child or to arouse or gratify the person’s own sexual response or desire of the sexual response or desire of any person.

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-131(b) (2022)

Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Definition of Sexual Conduct—Sexual Abuse of Children, No. 5-131(b), 2022, Source and Comment]
SOURCE:

MCA § 45-5-625(5)(b)(i)(A)-(G) or § 45-5-625(5)(b)(ii) (2021)

COMMENT:  
“Sexual intercourse is defined at MCA § 45-2-101(68) and MCJI 5-126(b).


For discussion of the meaning of “sexual or other intimate parts,” see State v. Weese, 189 Mont. 464, 616 P.2d 371 (1980); and State v. Kestner, 220 Mont. 41, 713 P.2d 537 (1986).

INSTRUCTION NO. [5-131(c)]

[Definition of Electronic Communication—Sexual Abuse of Children]

“Electronic communication” means a sign, signal, writing, image, sound, data, or intelligence of any nature transmitted or created in whole or in part by a wire, radio, electromagnetic, photoelectronic, or photo-optical system.

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-131(c) (2022)

Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Definition of Electronic Communication—Sexual Abuse of Children, No. 5-131(c), 2022, Source]
SOURCE:

MCA § 45-5-625(5)(a) (2021)

INSTRUCTION NO. [5-131(d)]

[Definition of Simulated—Sexual Abuse of Children]

“Simulated” means any depicting of the genitals or pubic or rectal area that gives the appearance of sexual conduct or incipient sexual contact.

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-131(d) (2022)

Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Definition of Sexual Conduct—Sexual Abuse of Children, No. 5-131(d), 2022, Source]
SOURCE:

MCA § 45-5-625(5)(c) (2021)

INSTRUCTION NO. [5-131(e)]

[Definition of Visual Medium—Sexual Abuse of Children]

“Visual medium” means:


[any film, photograph, videotape, negative, slide, or photographic reproduction that contains or incorporates in any manner any film, photograph, videotape, negative, or slide]


OR


[any disk, diskette, or other physical medica that allows an image to be displayed on a computer or other video screen and any image transmitted to a computer or other video screen by telephone line, cable, satellite transmission, or other method].
GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-131(e) (2022)

Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Definition of Visual Medium—Sexual Abuse of Children, No. 5-131(e), 2022, Source]
SOURCE:

MCA § 45-5-625(5)(d)(i) and (ii) (2021)

INSTRUCTION NO. [5-132]
[Trafficking of Persons]



A person commits the offense of trafficking of persons if the person purposely or knowingly 



[(recruits) (transports) (transfers) (harbors) (receives) (provides) (obtains) (isolates) (maintains) (entices) another person (intending) (knowing) that the person will be subjected to (involuntary servitude) (sexual servitude).]


OR



[benefits (financially) (by receiving anything of value) from facilitating the (recruitment) (transport) (transfer) (harboring) (receiving) (providing) (obtaining) (isolating) (maintaining) (enticing) of another person (intending) (knowing) that the person will be subjected to (involuntary servitude) (sexual servitude).]


OR



[benefits (financially) (by receiving anything of value) from participation in a venture that has subjected another person to (involuntary servitude) (sexual servitude).]

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-132 (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Trafficking of Persons, No. 5-132, 2022, Source and Comment]
SOURCE:

MCA § 45-5-702 (2021)

COMMENT:  
“Involuntary servitude” is defined through MCJI 5-133.

“Sexual servitude” is defined through MCJI 5-134.


If the Defendant is charged with the aggravating circumstances in MCA §§ 45-5-702(2)(b) or 45-5-706(1), the verdict form should include a separate finding to that effect.  See MCJI 1-123; MCA § 46-1-401; State v. Ghostbear, 2014 MT 192A, 338 P.3d 25, 376 Mont. 500.


If the Defendant is charged with the aggravating circumstance in MCA § 45-5-702(2)(b), the definition of “child” in MCJI 2-121 should be given.

INSTRUCTION NO. [5-131(a)]
[Issues in Trafficking of Persons]



To convict the Defendant of trafficking of persons, the State must prove the following elements:



[1.  That the Defendant (recruited) (transported) (transferred) (harbored) (received) (provided) (obtained) (isolated) (maintained) (enticed) another person;


AND



2.
That the Defendant did so (intending) (knowing) that the person will be subjected to (involuntary servitude) (sexual servitude);


AND



3.
That the Defendant acted purposely or knowingly.]


OR



[1.
That the Defendant benefitted (financially) (by receiving anything of value) from facilitating the (recruitment) (transport) (transfer) (harboring) (receiving) (providing) (obtaining) (isolating) (maintaining) (enticement) of another person;


AND



2.
That the Defendant did so (intending) (knowing) that the person will be subjected to (involuntary servitude) (sexual servitude);


AND



3.
That the Defendant acted purposely or knowingly.]


OR



[1.
That the Defendant benefitted (financially) (by receiving anything of value) from participation in a venture that has subjected another person to (involuntary servitude) (sexual servitude); 


AND



2.
That the Defendant acted purposely or knowingly.]

If you find from your consideration of the evidence that all of these elements have been proved beyond a reasonable doubt, then you should find the Defendant guilty.

If, on the other hand, you find from your consideration of the evidence that any of these elements has not been proved beyond a reasonable doubt then you should find the Defendant not guilty.

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-132(a) (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Issues in Trafficking in Persons, No. 5-131 (a), 2022, Source and Comment]
SOURCE:

MCA § 45-5-702 (2021)

COMMENT:  
“Involuntary servitude” is defined through MCJI 5-133.


“Sexual servitude” is defined through MCJI 5-134.

If the Defendant is charged with the aggravating circumstances in MCA §§ 45-5-702(2)(b), or 45-5-706(1), the verdict form should include a separate finding to that effect.  See MCJI 1-123; MCA § 46-1-401; State v. Ghostbear, 2014 MT 192A, 338 P.3d 25, 376 Mont. 500.  


If the Defendant is charged with the aggravating circumstance in MCA § 45-5-702(2)(b)(ii), the definition of child in MCJI 2-121 should be given.

INSTRUCTION NO. [5-133]
[Involuntary Servitude]



A person commits the offense of involuntary servitude if the person purposely or knowingly uses coercion to compel another person to provide labor or services unless the conduct is otherwise permissible under federal or state law.  

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-133 (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Involuntary Servitude, No. 5-133, 2022, Source and Comment]
SOURCE:

MCA § 45-5-703 (2021)

COMMENT:
“Coercion” is defined at MCJI 5-137.


“Labor or services” is defined at MCJI 5-141.


Additional instructions for defined terms should be given if applicable.


If the Defendant is charged with the aggravating circumstances in MCA §§ 45-5-703(2)(b) or 45-5-706(1), the verdict form should include a separate finding regarding the appropriate aggravating circumstance.  See MCJI 1-123; MCA 46-1-401; State v. Ghostbear, 2014 MT 192A, 338 P.3d 25, 376 Mont. 500.


If the Defendant is charged with one of the aggravating circumstances in MCA § 45-5-703(2)(b), the appropriate jury instructions defining the offense at issue (aggravated kidnapping, sexual intercourse without consent, or deliberate homicide) should be given.


If the Defendant is charged with the aggravating circumstance in MCA § 45-5-703(2)(b)(ii), the definition of “child” in MCJI 2-121 should be given.  


INSTRUCTION NO. [5-133(a)]
[Issues in Involuntary Servitude]



To convict the Defendant of involuntary servitude, the State must prove the following elements:



1.
That the Defendant used coercion to compel _________ to provide labor or services;


AND



2.
That the Defendant acted purposely or knowingly.

If you find from your consideration of the evidence that all of these elements have been proved beyond a reasonable doubt, then you should find the Defendant guilty.

If, on the other hand, you find from your consideration of the evidence that any of these elements has not been proved beyond a reasonable doubt then you should find the Defendant not guilty.

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-133(a) (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Issues in Involuntary Servitude, No. 5-133(a), 2022, Source and Comment]

SOURCE:

MCA § 45-7-703 (2021)

COMMENT:  
“Coercion” is defined at MCJI 5-137.


“Labor or services” is defined at MCJI 5-141.


Additional instructions for defined terms should be given if applicable.

If the Defendant is charged with the aggravating circumstances in MCA §§ 45-5-703(2)(b), or 45-5-706(1), the verdict form should include a separate finding regarding the appropriate aggravating circumstance.  See MCJI 1-123; MCA 46-1-401; State v. Ghostbear, 2014 MT 192A, 338 P.3d 25, 376 Mont. 500.  


If the Defendant is charged with one of the aggravating circumstances in MCA § 45-5-703(2)(b)(i), the appropriate jury instructions defining the offense at issue (aggravated kidnapping, sexual intercourse without consent, or deliberate homicide) should be given.


If the Defendant is charged with the aggravating circumstance in MCA § 45-5-703(2)(b)(ii), the definition of “child” in MCJI 2-121 should be given.

INSTRUCTION NO. [5-134]
[Sexual Servitude]



A person commits the offense of sexual servitude if the person purposely or knowingly 



[uses coercion or deception to compel an adult to engage in commercial sexual activity.]


OR



[(recruits) (transports) (transfers) (harbors) (receives) (provides) (obtains by any means) (isolates) (entices) (maintains) (makes available) a child for the purpose of commercial sexual activity.]

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-134 (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Involuntary Servitude, No. 5-134, 2022, Source and Comment]
SOURCE:

MCA § 45-5-704 (2021)

COMMENT:  
“Commercial sexual activity” is defined at MCJI 5-138.

“Sexual activity” is defined at MCJI 5-143.


If the Defendant is charged with sexual servitude under MCA § 45-5-704(1)(b), then MCJI 2-121, defining “child,” should be given.


The following definitions should be utilized if applicable:



MCJI 5-137: “Coercion”



MCJI 5-139: “Debt Bondage”



MCJI 5-140: “Identification document”



MCJI 5-141: “Labor or services”



MCJI 5-142: “Serious harm”



MCJI 5-144: “Sexually explicit performance”


If one of the aggravating circumstances in § 45-5-706(1) is charged, the verdict form should include a separate finding regarding the appropriate aggravating circumstance.  See MCJI 1-123; MCA § 46-1-401; State v. Ghostbear, 2014 MT 192A, 338 P.3d 25, 376 Mont. 500.

INSTRUCTION NO. [5-134(a)]
[Issues in Sexual Servitude]



To convict the Defendant of sexual servitude, the State must prove the following elements:



[1.
That the Defendant used coercion or deception to compel ____________, an adult, to engage in commercial sexual activity;]


OR



[1.
That the Defendant (recruited) (transported) (transferred) (harbored) (received) (provided) (obtained) (isolated) (enticed) (maintained) (made available) a child for the purpose of commercial sexual activity;]


AND



2.
That the Defendant acted purposely or knowingly.

If you find from your consideration of the evidence that all of these elements have been proved beyond a reasonable doubt, then you should find the Defendant guilty.

If, on the other hand, you find from your consideration of the evidence that any of these elements has not been proved beyond a reasonable doubt then you should find the Defendant not guilty.

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-134(a) (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Issues in Sexual Servitude, No. 5-134(a), 2022, Source and Comment]
SOURCE:

MCA § 45-7-704 (2021)

COMMENT:  
“Commercial sexual activity” is defined at MCJI 5-138.


“Sexual activity” is defined at MCJI 5-143.

If the Defendant is charged with sexual servitude under MCA § 45-5-704(3)(b), MCJI 2-121, defining “child,” should be given.  


The following definitions should be utilized if applicable:



MCJI 5-137: “Coercion”



MCJI 5-139: “Debt Bondage”



MCJI 5-140: “Identification document”



MCJI 5-141: “Labor or services”



MCJI 5-142: “Serious harm”



MCJI 5-144: “Sexually explicit performance”


If one of the aggravating circumstances in MCA §45-5-706(1) is charged, the verdict form should include a separate finding regarding the appropriate aggravating circumstance.  See MCJI 1-123; MCA 46-1-401; State v. Ghostbear, 2014 MT 192A, 338 P.3d 25, 376 Mont. 500.  

INSTRUCTION NO. [5-135]
[Patronizing a Victim of Sexual Servitude]



A person commits the offense of patronizing a victim of sexual servitude if the person purposely or knowingly [gives, agrees to give, or offers to give anything of value so that a person may engage in commercial sexual activity:]


The commercial sexual activity involves sexual contact that is direct and not through clothing with another person who the person knows or reasonably should know is a victim of sexual servitude;


OR


with a child.  

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-135 (2022)

Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Patronizing a Victim of Sexual Servitude, No. 5-135, 2022, Source and Comment]
SOURCE:

MCA § 45-5-705 (2021)

COMMENT:
“Commercial sexual activity” is defined at MCJI 5-138.


“Sexual contact” is defined at MCJI 2-107.


If the Defendant is charged with patronizing a victim of sexual servitude under MCA § 45-5-705(1)(b), MCJI 2-121, defining “child,” should be given.


If one of the aggravating circumstances in MCA §§ 45-5-706(1) is charged, the verdict form should include a separate finding regarding the appropriate aggravating circumstance.  See MCJI 1-123; MCA 46-1-401; State v. Ghostbear, 2014 MT 192A, 338 P.3d 25, 376 Mont. 500.

INSTRUCTION NO. [5-135(a)]

[Issues in Patronizing a Victim of Sexual Servitude]


To convict the Defendant of the offense of patronizing a victim of sexual servitude, the State must prove the following elements:


1.  That the Defendant [gave] [agreed to give] [offered to give] anything of value so that the Defendant could engage in commercial sexual activity:



a.  That the commercial sexual activity involves sexual contact that is direct and not through clothing with another person




AND


b. That the Defendant knew or reasonably should have known the other person is a victim of sexual servitude


OR


a. With a child



AND


2. That the Defendant acted purposely or knowingly.


If you find from your consideration of the evidence that all of these elements have been proved beyond a reasonable doubt, then you should find the Defendant guilty.


If, on the other hand, you find from your consideration of the evidence that any of these elements has not been proved beyond a reasonable doubt, then you should find the Defendant not guilty.

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-135(a) (2022)

Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Issues in Patronizing a Victim of Sexual Servitude, No. 5-135(a), 2022, Source and Comment]
SOURCE:

MCA § 45-5-705 (2021)

COMMENT:
“Commercial sexual activity” is defined at MCJI 5-138.


“Sexual contact” is defined at MCJI 2-107.


If the Defendant is charged with patronizing a victim of sexual servitude under MCA § 45-5-705(1)(b), MCJI 2-121, defining “child,” should be given.


If one of the aggravating circumstances in MCA §§ 45-5-706(1) is charged, the verdict form should include a separate finding regarding the appropriate aggravating circumstance.  See MCJI 1-123; MCA 46-1-401; State v. Ghostbear, 2014 MT 192A, 338 P.3d 25, 376 Mont. 500.

INSTRUCTION NO. [5-136]

[Use or Possession of Property Subject to Criminal Forfeiture for Human Trafficking]



A person commits the offense of use or possession of property subject to criminal forfeiture for human trafficking if the person knowingly possesses, owns, uses, or attempts to use property that is subject to criminal forfeiture for human trafficking.

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-136 (2022)

Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Use or Possession of Property Subject to Criminal Forfeiture for Human Trafficking, No. 5-136, 2022, Source and Comment]
SOURCE:

MCA § 45-5-707 (2021)

COMMENT:
MCA § 45-5-707 should be closely reviewed to generate definitions for terms as applicable to particular circumstances. 

INSTRUCTION NO. [5-136(a)]

[Issues in Use or Possession of Property Subject to Criminal Forfeiture for Human Trafficking]



To convict the Defendant of the offense of use or possession of property subject to criminal forfeiture for human trafficking, the State must prove the following elements:


1.
That the Defendant [possessed] [owned] [used] [or] [attempted to use] property that is subject to criminal forfeiture for human trafficking


AND


2.
That the Defendant acted knowingly.


If you find from your consideration of the evidence that all of these elements have been proved beyond a reasonable doubt, then you should find the Defendant guilty.


If, on the other hand, you find from your consideration of the evidence that any of these elements has not been proved beyond a reasonable doubt, then you should find the Defendant not guilty.

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-136(a) (2022)

Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Issues in Use or Possession of Property Subject to Criminal Forfeiture for Human Trafficking, No. 5-136, 2022, Source and Comment]
SOURCE:

MCA § 45-5-707 (2021)

COMMENT:
MCA § 45-5-707 should be closely reviewed to generate definitions for terms as applicable to particular circumstances. 

INSTRUCTION NO. [5-137]
[Definition of “Coercion”]



“Coercion” means [the use or threat of force against, abduction of, serious harm to, or physical restraint of a person.]

OR



[the use of a plan, pattern, or statement with intent to cause a person to believe that failure to perform an act will result in the use of force against, abduction of, serious harm to, or physical restraint of a person.]


OR



[the abuse or threatened abuse of law or legal process.]


OR



[controlling or threatening to control a person’s access to any substance defined as a dangerous drug.]


OR



[the actual or threatened destruction or taking of a person’s identification document or other property.]


OR



[the use of debt bondage.]


OR



[the use of a person’s physical or mental impairment when the impairment has a substantial adverse effect on the person’s cognitive or volitional function.]


OR



[the commission of civil or criminal fraud.]
GIVEN: ______________________________

DISTRICT JUDGE
SOURCE:
MCJI 5-137 (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Definition of “Coercion,” No. 5-137, 2022, Source and Comment]
SOURCE:

MCA § 45-5-701(2) (2021)

COMMENT:  
Review the circumstances and statute for other definitions that may apply, such as “debt bondage” or “dangerous drug.”
INSTRUCTION NO. [5-138]
[Definitions of “Commercial Sexual Activity”]



“Commercial sexual activity” means sexual activity for which anything of value is given to, promised to, or received by a person.

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-138 (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Definition of “Commercial Sexual Activity”, No. 5-138, 2022, Source and Comment]
SOURCE:

MCA § 45-5-701(3) (2021)

COMMENT:  
“Sexual activity” is defined at MCJI 5-143.
INSTRUCTION NO. [5-139]
[Definition of “Debt Bondage”]



“Debt bondage” means inducing a person to provide:



[commercial sexual activity in payment toward or satisfaction of a real or purported debt.]


OR



[labor or services in payment toward or satisfaction of a real or purported debt if (the reasonable value of the labor or services is not applied toward the liquidation of the debt.) (the length of the labor or services is not limited and the nature of the labor or services is not defined.)]

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-139 (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Definition of “Debt Bondage,” No. 5-139, 2022, Source and Comment]

SOURCE:

MCA § 45-5-701(4) (2021)

COMMENT:  
“Commercial sexual activity” is defined at MCJI 5-138.

“Labor or services” is defined at MCJI 5-141.

INSTRUCTION NO. [5-140]
[Definition of “Identification Document”]



“Identification document” means (a passport) (a driver’s license) (an immigration document) (a travel document) (any government-issued identification document, including a document issued by a foreign government).
GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-140 (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Definition of “Identification Document,” No. 5-140, 2022, Source]
SOURCE:

MCA § 45-5-701(6) (2021)

INSTRUCTION NO. [5-141]
[Definition of “Labor or Services”]



“Labor or services” means activity having economic value.  

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-141 (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Definition of “Labor or Services,” No. 5-141, 2022, Source]
SOURCE:

MCA § 45-5-701(7) (2021)
INSTRUCTION NO. [5-142]
[Definition of “Serious Harm”]



“Serious harm” means physical or nonphysical harm, including psychological, economic, or reputational harm to a person that would compel a reasonable person of the same background and in the same circumstances to perform or to continue to perform (labor or services) (sexual activity) to avoid incurring the harm.  


GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-142 (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Definition of “Serious Harm,” No. 5-142, 2022, Source and Comment]
SOURCE:

MCA § 45-5-701(8) (2021)

COMMENT:  
“Labor or services” is defined at MCJI 5-141.

“Sexual activity” is defined at MCJI 5-143.

INSTRUCTION NO. [5-143]
[Definition of “Sexual Activity”]



“Sexual activity” means any sex act or simulated sex act intended to arouse or gratify the sexual desire of any person.  



[“Sexual activity” includes any sexually explicit performance.]

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-143 (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Definition of “Sexual Activity,” No. 5-143, 2022, Source and Comment]
SOURCE:

MCA § 45-5-701(9) (2021)

COMMENT:  
If the second sentence is applicable, it should be included and MCJI 5-144, defining “sexually explicit performance,” should be given.  

INSTRUCTION NO. [5-144]
[Definition of “Sexually Explicit Performance”]



“Sexually explicit performance” means a live, public, private, photographed, recorded, or videotaped act or simulated act intended to arouse or gratify the sexual desire of any person.

GIVEN: ______________________________

DISTRICT JUDGE

SOURCE:
MCJI 5-144 (2022)
Plaintiff’s Proposed Instruction No. _____ Defendant’s Proposed Instruction No._____

Given as Instruction No. _____ Refused _____ Withdrawn _____ By_____
[Definition of “Sexually Explicit Performance,” No. 5-144, 2022, Source]
SOURCE:

MCA § 45-5-701(10) (2021)

