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AND AIPRA

Part 2: 
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Part 3: DRAFTING 
INDIAN WILLS

Part 4: EXECUTION 
AND STORAGE

General Allotment or Dawes Act 
(1887)

• Parcel out communally-held land to 
individuals (40-160 acres apiece)

• Land held in trust for 25 years

• Communal reservations made 
private so as to civilize, assimilate

• Upon death of allottee, ownership 
passed according to state law of 
intestate succession

Library of Congress
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• Unallotted land sold to non-Indians

• Loss of 90 million acres from Indian ownership

• Fractionation

• Mismanagement of trust funds (Cobell v. Salazar)

Legacy of the General Allotment Act
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• Hundreds or thousands of co-owners of undivided 

interests

• Impediment to land use

• Costly to Dep’t of Interior

• Undivided interests not profitable to individual owners

Fractionation
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• Enacted 2004, effective 2006

• Designed to slow/reduce fractionation

• Single heir rule

• Presumption of joint tenancy

• Purchase without consent 

• AIPRA is a will “friendly” law

• AIPRA and Intestacy

American Indian Probate Reform Act (AIPRA)
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• Any lineal descendant of the testator;

• Any co-owners of a trust interest in the same parcel;

• A Tribe with jurisdiction over the land;

• Any Indian from any tribe.

Who may inherit trust land (in trust status)?
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• No one on most Reservations.

• Anyone on Crow or Fort Peck

Who may inherit trust land (in fee status)?
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• Anyone

• Remainder must go to an eligible heir

• Good option for non-Indian spouse

• Only two consecutive life estates permissible (§70-15-

207, MCA)

Who may inherit a life estate in trust land?
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First Steps for the Attorney or Advocate
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1. Is your client an “Indian” for AIPRA 
purposes?

• Member of federally recognized Indian 
tribe

• Eligible to become a member
• Owned trust lands prior to October 27, 

2004
• 25 U.S.C. § 2201(2)
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2. Does your client’s tribe have a tribal 
probate code?

• Is the Code approved by the DOI to 
supersede AIPRA?
• Currently only Northern Cheyenne
• Check the DOI website
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3. What trust land is involved?

• ITI Reports
• Affects what laws will apply
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4. IRA or non-IRA land?

• Fort Peck and Crow are the non-IRA tribes 
in MT

• Affects to whom trust land may be devised
• Based on the land, not your client’s 

enrollment
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5. What laws will govern?

• Trust land and IIM accounts: AIPRA (unless 
approved probate code)

• Fee lands, personal property, etc. on 
Reservation: Tribal probate code

• Fee lands, personal property, etc. off 
Reservation: Montana Code Annotated
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Individual Trust Inventory Record
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Individual Trust Inventory Record (ITI)

• Request from Bureau of Indian Affairs or 
Office of the Special Trustee

• Contains record of all trust land held by 
your client nationwide

• Type of interest
• Percentage of interest
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Individual Indian Money Accounts (IIM)

• Revenue generated by the trust land
• Settlement money
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Reading an ITI Report



The three codes under “Owner” 
make up the BIA ID number.



This section of the report explains the 
tract details



Example Individual Trust Inventory(ITI) Report 

“LAC” stands for Land Area Code and 
specifies where the interest is located



Example Individual Trust Inventory(ITI) Report 

“PFX” stands for Prefix and provides 
additional information about the allotment



Example Individual Trust Inventory(ITI) Report 

“NUMBER” here refers to the allotment 
number assigned by the BIA



Example Individual Trust Inventory(ITI) Report 

“SFX” stands for Suffix and usually specifies 
whether an allotment has been subdivided



Example Individual Trust Inventory(ITI) Report 

This is the complete legal description of the 
allotment – acreage information is also 
provided to the right of the legal description 



Example Individual Trust Inventory(ITI) Report 

“FRACTION ACQUIRED” represents the 
actual undivided interest acquired by the 
owner – on this report, the owner acquired 
a 1/336 interest in the allotment



Example Individual Trust Inventory(ITI) Report 

In some cases, an individual will own multiple 
undivided interests in the same allotment. If 
this is the case, the interests are totaled under 
“AGGREGATE SHARE CONVERTED TO LCD”.  In 
this example, the individual only owns one 
interest in this allotment



Example Individual Trust Inventory(ITI) Report 

“AGGREGATE DECIMAL” is the total 
interest owned expressed as a decimal 



Now, how should you include allotment 
information on a will?
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Fort Belknap Allotment 204 M 0000-A, located in 
Blaine County, Montana



Automated Wills Form
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Testator/ix Information
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Marital Status
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Children
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Grandchildren
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Personal Representative 
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What to Include in Will
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Trust Land Bequests

Indian Wills CLE – May 22, 2019
Kathryn Seaton, Montana Legal Services Association 

Part 1: BACKGROUND 
AND AIPRA

Part 2: 
UNDERSTANDING       

ITI REPORTS

Part 3: DRAFTING 
INDIAN WILLS

Part 4: EXECUTION 
AND STORAGE



“Per Stirpes” vs. “Per Capita at each Generation”

Indian Wills CLE – May 22, 2019
Kathryn Seaton, Montana Legal Services Association 

Part 1: BACKGROUND 
AND AIPRA

Part 2: 
UNDERSTANDING       

ITI REPORTS

Part 3: DRAFTING 
INDIAN WILLS

Part 4: EXECUTION 
AND STORAGE

• Unfortunately it is extremely complicated.
• Federal law, state law, and tribal law are often in 

conflict.



“Per Stirpes”
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Suzie

Allen

Felicia

16.5%

Liz

16.5%

Mary

33%
Fred

Dennis

33%



“Per Capita at each Generation”
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Suzie

Allen

Felicia

22%

Liz

22%

Mary

33%
Fred

Dennis

22%



Trust Land Bequests (cont.)
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http://www.montana.edu/indianland/documen
ts/factsheets/factsheet12.pdf

http://www.montana.edu/indianland/documents/factsheets/factsheet12.pdf


Life Estate in Trust Land
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IIM Account
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Personal property
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Non-Trust Real Property
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Trust Residue Clause
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Non-Trust Property Residue 
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After the Will is Complete
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• Review contents with client
• Execution

• Show testator’s competency
• Two disinterested witnesses
• Notary
• Self proving affidavit



Storing the Will
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• BIA does not store wills anymore
• MLSA will not store wills
• Importance of original
• Let someone know where original is
• Revoking or amending an Indian will



Further Resources
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• MSU Extension Fact Sheets: 
http://www.montana.edu/indianland/factsheets.html

• Indian Land Tenure Foundation:
https://iltf.org/land-issues/issues/

http://www.montana.edu/indianland/factsheets.html
https://iltf.org/land-issues/issues/
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Questions?
Kearan Burke

(406) 442-9830 x 149
kburke@mtlsa.org

Kathryn Seaton
(406) 442-9830 x 142
kseaton@mtlsa.org

mailto:mcole@mtlsa.org
mailto:kseaton@mtlsa.org

