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L oiLL No. &.k__ 
INTRODUCED 8Y I l\BDR & EMpi.O)'MENT BET.!\T~QM1UTTE,E ___ _ 

Chairman 
BY REQUEST OF THE DIVISION OF WORK RS rt:OHPENSATILJN 

A BILL FOR AN ACT ENTITLeD: "AN ACT AMENDING SECTIONS 

qz-zoz. h 

CREATING AN 

£HPLOYEES 

92-204•1• 92-415• AND 92-614• R.c.~. 1947; 

UNINSURED EMPLOYERS• FUND TO GRANT TO ALL 

IN THIS STATE WORKERS• COMPENSATION BENEFITS EVEN 

IF THEIR EMPLOYERS ARE NOT PROPERLY INSURED; PROVIDING FOR 

FUNDING OF THE FUND; DEFINING INSURER; AND REPEALING 

SECTIONS 92-201, 92-203• 92-205• 92-207.1• 92-209• 92-210• 

92-211• AND 92-1102o RoCoHo 1947•" 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 92-202·1• R.c.H. 1947. is amended 

to ~ead as follows: 

"92-202.1. Employments ~_____ji!)d___e.mlllil~ 

exempt~d from coverage. fnf~-eet-snet+-not-&ppty-to-eny-o~ 

t~e--~o++owing--~+oyment~--un+e~~-the---em~+oy~---eteet~ 

eevere~e--~nder---th+~--ftet~ Ll~~~~~~j__in 

subsection 121 of this sectjon. the ~~~pensutioo 

~apoljes _t2_2ll emoloye~ as defjned jo 9l-41U•l anc to 

a 11 emp 1 oyees~il.JlJW_ln._U~.h_An employ ll-!!!htLhiti-~ 

£t~~~uJ.&.!L-UJ:lligL~-<IW22in1!1!.1:lll._2L~lill!.LaU_oL 

hire. exp~~~impljedr-ULa~rl~~~£:1~~-LQ 
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{la buund by t!HL~.i£mLg~~2!LJll an Ng,_Lt__h_w: 

3. Every emplgyee whose ~12x£tL-i~ Agynd ~~~~ 

'ompensatjun Ac~i3~~_ty_~gunQ_~be compensatign 

plan that~ beeo el~~~the emp~~ 

I 2 l Uo lll.!i.L:UJ!L_£tJ!112WUL.JlieU~-"~La.ll!L fg r tbeJ;~ 

~mulgyments yoder ~~~ and an jnsyrer allo~s sych an 

electjgn• the Workers• Compensatjgo Act dges not 0 pply ~ 

any gf the fg~g emplgy~ 

fYt~ Household employment. 

t~tLUl Casual employment as defined~~· 

t3tL~ Employment of members of an employer's family 

dwelling in h+~ th£t employer's household. 

t~tL~ Employment of sole proprietors or working 

members of a partnership. 

t5tl~ Employment for which a rule of liability tor 

injury, occupational diseaseo or death is provided under the 

laws of the United States. 

f6tlfl Any person performing services in return for 

aid or sustenance only.~ 

Section z. Section 92-204.1• R.C.H. 1947, is amended 

to read as follows: 

"92-204.1. Election of employer and employee to come 

und-2-r .:let action against third party causin•} inJury --

~+~"t-te-~~rogat+on. *"ere-both-tne-em~toyer--eno--emptoyee 

heve--eteeteo-to-eome EQL_all employm£nts covered unaer th+~ 
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~ ee~ Workers• CoMoensatjgn~y QL_Lar_whlkb_an_~lectjon 

bas been aade for coyerage_uRder the act. the provisions of 

~h+~ ~ act ~fte++-h~ ~ exclusive•~ end--~ttc~-e+eet~~ 

~he++--h~--h~+d--te--he-e-~tt~~~nd~r-hy-~ueh-~mp+oyer-end-th~ 

~~~Yent~-end-..p+e~-&f-~ueh-~~+oy~r-en~-~ueh--~~yeey 

e~--eme~--th~~·~y--&f--the~~-r+qh~-~o-~ny-oth~r-meth~T 

~~.-e~-ft~e~~~+eny-e~-dete~~net+en--th~e~y--er 

te-eny-eth~-ee•~n~e~+eny-or-k+ne-o~-d~t~~net+on-there~y 

or--eeu~e--e~-e~t+en-et-+ewy-~u+t-+n-e~+~yy-o~-~t~u~~y-or 

eom~n-+ew-r+~t-e~-~e.edyY-er-pree~~d+~-whetev~~--~-er 

en--eeeeunt--o~--eny--~ne+--+njury--te--er-d~eth-e~~eh 

~m~+ey~y--e~eept--e~--~eh--~+~t~---mey---be---~~+~~te~ 

~~e~~ee++y-~~d~-end-~aen-e+eet+on-~he++-b+nd Except as 

proyjded jn -.!U::.ZJ.L__fQL__IU!.imi.w:e4 employ;,rs and exce,)t as 

otherwjse~~n_~ Worker~ Compens~a_~_an 

~mplorer js ~--~~to any liaQill~-Mha~ver_fQc_~~ 

-'l.a<~U!--2~ll!li!L.inji.IL.Lli2.JU!Y_l;t!J!jl]_~s__&_~-;u__-:Ulil: 

it~~__LQll!~i.QIL-.AU.o.__Ihe __ JtQrker s • CWD~Ml.illi.lli on Act 

bin~ the employee himself, and in case of death ~he++--b+nd 

b~ his personal representejtive, and a1l per-sons h 1 vinJ 

any right or claim to compensation for his injury or d•ath• 

as w~ll as the employer• and the servants and employees of 

such employer• and those conducting his business durin~ 

liquidation, bankruptcy or insolvency. The ri qht to 

compensation and medical benefits as provided oy this act 
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~he++ ~ not be affected by the fact that the injury, 

occupational disease~ or death is caused by the nagligenc~ 

of a third party other than the employer, or the servants or 

employees of the employer. Whenever such ~vent ~he++-eeettr 

Q~ to an employee while performing the duties of his 

employment and such event she+~-be i~ caused by tne act or 

omission of some persons or corporations other thdn his 

Hmployer, or the servants or employees of his employer• then 

~aeh ~~ employee, or in case of his death his heirs or 

personal representative shall, in addition to the right to 

receive compensation under this act• have a ri]ht to 

prosecute any cause of action he may have for damages 

against such persons or corporations. Further-~~eY+d~dT 

thet-whene~~-~~ ~~_it__an employee ~he++--r~e~+Ye 

receives an injury while performing the duties of his 

employment and ~aeh ~ injury or injuries, so rec2ived by 

~acn ~ employee, are caused oy the intentional and 

malicious a~t or omission of~ servant or 2mployee of his 

employer. then ~aen ~employee, or in case of his doatho 

his heirs or personal representatives. shall, in ~udition to 

the right to receive compensation under the wo~kme~~ 

~orkers' Compensation Act, have a riqht to prosecute any 

cause af action he mdy have for 

servants or employees of his 

damage~ against ~~eft 

employer, causing ~u~" 

t.!l.e 

t..tu. 

injury. Pro•+d~dy-thet-th~--~mp+eyer--or--+n~a~er--~ho++--be 

-4-
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ent+t+ed--t~--fu++--~ubroget+on--for--e++--~o•pen~et+on--end 

benef+t~-po+d-or-to--be--pe+d--under--th+~--e~ty--exeept--o~ 

ot~erw+~e--proY+ded--+n--t~+~--~eet+on•--~~e--emp+oye~--or 

+n~urer£~-r+ght-&f-~ubrogot+on-~ho++-be-o-f+r~t-++en-~~ueh 

~+o+m.-judgmeftt-or-reeoYeryw--~he-emp+oyee--~he++--+n~t+tut~ 

~ueh-th+rd-porty-aet+o~&fter-~+Y+nq-the-e~+oyer-or-+n~urer 

~~e~enab~~--ftot~ee--e~-ft~~-f"~~"~~Oft-to-~~~+~~-~tte~-thf~ 

porty-eet+enw-~e-emp+oy~-~y-re~~~t-thet-sueh-+n~urer-poy 

a-proport+onote-shere--e+--the--reo~oneb+e--eo~ty--+ne+ud+ft9 

ettorneyea-feeST-of-~ueh-th+rd-perty-eet+on.-~he-+n~urer-moy 

e+eet--not--to--port+e+p8te--+n--the-eo~t-of-t~e-t~+rd-?orty 

net+ony-but-o~-~uen-e+eet+on-+~-mede-t~e--+neurer--she++--be 

deemeft-to-~Ye-wo+Yed-f+fty-pereent-t's•t-&f-+t~-~ubrog~t+on 

r+0nt~-~rented-by-the-~ee~onw-PrOYfdedy-howewery-t~et-+f-on 

emp+oyee--refu~e~--or--fe++~-to-+n~tftute-stteh-oetfon-w+thfn 

one-t+t-yeer-from--the--dete--of--+njuryy--the--emp+oyer--or 

~"~~rer--m~--+ft~~+~a~e--~ue~-thTrd-perty-eet+oft-Tn-h~-"~ 

~nd-for-n+e-henef+t-or-thet-of-h+s-~ersone+--re~~~tfttfye• 

+f--the--e~+oyee--or-hf~-per~one+-repr@eentetfYe-+n~t~te~ 

~uen-t~+rd-perty-oetfony-ne-sno++-~-entft+ed--t~-ftt--+eost 

one-third--t+f~t--of--the--emottnt--reeoYe~d--br-judqme~-or 

eompremf~e-eett+~nt-+e~5-h+~-proport+onote--~hore--of--~ 

~ee~efteHle--eo~~5y--+ne~aft+"~--~~~e~"eT~1-~~~~T-+n-~n~-~Y~"~ 

the-oeount-of-reeovery-+~-+n~uff+e+en~-to-proY+de--h+m--wfth 

thot--emount--~fter-p~yment-of-~ue~o9et+onw-~n-the-event-the 
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emp+oyer-or-+n~urer-+netftu~e~-sue~-thf~d-po~ty--oet+ony--he 

~he++--pey--to-~he-emp+oyee-eny-omoant-reeoYered-by-jud~ent 

or-~t+ement-wh+eh-f~-+n-exees~-ef-the-emount~-po+d--or--te 

~e-pafd-Hnd~r-~"+~-ee~-en-eftp+aye~1s-or-+"~u~er1~-~ee~o"ee+e 

eo~t~-ond-ftttorney~~-+ee~.-Hoth+n9-eente+ned-+n-thfe-~eet~ 

~ho++---preYent--~e--emp+oyer--or--+n~ure~.--+ne+ttdfn~-t~e 

di¥+5+o"--o+--workme~~-eompen~tTo"y--~~cm--en~rfn9r-+n~~ 

eomprem+~e--e~eemente--fn-~ett+eftent-of-eubrogotfon-~fghtew 

+f-deoth-r~u+t~-f~om-tne-+njttry--er--oeeapot+ono+--d+~~e~e• 

the--emp+oyer-eho++-heve-o-r+~ht-ef-oet+on-o9efn~t-the-thfrd 

perty-for-~eeye~y-o+-ony-emeunt-pe+d-ande~--tn+~--eety--ond 

~aeh--~f9ht--ef--oetfon-she++-be-+~odd+t+on-te-eny-eeuse-of 

eetfon-by--the--hefr~--er--perSOfte+--representet+Ye--of--the 

deeeo~ed·--~n--t~e-eyent-thot-the-omeant-of-eempeneet+on-end 

bene+ft~-peyeb+e-ttnder-t~+~-eet-she++-not--hove--been--~a++y 

determ+ned--ot--the--t+me--~ue~--emp+oyee--or--h+~--~e+~~-er 

per~one+-re~reeentotfyey-o~-the-emp+oye~-~--fn~u~e~y--she++ 

ree~~~-~~tf~.en~--of-hf~-eetfony-~rose~ut~d-es-8+or~~~~d~ 

then-t~e-dfY+~+on-sho++-determfne-whet--proport+on--o+--sueh 

~ett+~--~no++--be--o++oeoted--under-~ttbr~et+on-ond-~ueh 

determ+net~n-mey-be-oppeo+ed-o~-onr-other-de~erm+notfon--of 

th~-dTY~~+on•" 

5ectio• 3. There is a r.ew R.c.M. section numbered 

q2-2G4.Z thoL reads as foJlows: 

92-204.2. Subrogati~n. (1) If an action is prosecuted 
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as provided for in 92-204.1 and except as otherwise provided 

in this section, the insurer is entitled to subrogation for 

all compensation and benefits paid or to be paid under the 

Workers• C.ompensati on Act. The insu..-er•s ri]ht of 

subrogation is a first lien on the claim, judgment, or 

recovery. 

(2)(a) If the injured employee intends to institute 

the third party action, he shall gi~e the insurer reasonable 

notice of his intention to institute the action. 

(b) The injured employee may request that the insurer 

pay a proportionate share of the reasonable cost of the 

action, including attorneys' fees. 

{c) The insurer may elect not to participate in the 

cost of the action. If this election is made, the insurer 

wai~es 50~ of its subrogation rights ~ranted by this 

section. 

(d) If the injured employee or the employee's personal 

representative institutes the action, the employee is 

entitled to at least one-third of the ~mount recovered by 

judgment or settle.ent less a proportionate share of 

reasonable costs, includiny attorneys' fees, if the amount 

of racovery is insufficient to provide the employee with 

that amount after payment of subrogation. 

(3) If an injured employee refuses or fai 1 s to 

institute the third party action within 1 year from the date 

-1-

I 

2 

3 

4 

5 

6 

7 

B 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

13 

19 

20 

21 

22 

23 

24 

25 

u: 1088/01 

of injury, the insurer may institute the action in the name 

of the employee and for the employee's benefit or that of 

the employee's personal representative. It the in~urer 

institutes the action• it shall pay to the employee any 

amount received by judgment or settlement which is in excess 

of the amounts paid or to oe paid under th~ Workers• 

C.ompensation Act after the insurer's reasonable costs. 

including attorneys• fees for prosecuting the action, have 

been deducted from the recovery. 

(4) An insurer may enter into compromise agreements in 

settle.ent of subrogation rights. 

(5) If the amount of compensation and other benefits 

payable under the Workers• C.ompensation Act have not been 

fully determined at the time the employee, the pmployee's 

heirs or personal representatives. o~ the insu~er have 

settled in any manner the action as provided for in this 

section, the division shall determine what proportion of the 

sett l e..,nt shall be allocated under subrogation. The 

division•s dete~mination may De appealed to the work~rs• 

compensation judge. 

Section 4. The~e is a new R.c.M. sectjon numbered 

92-212 that reads as follows: 

92-212. Uninsured employers fund. (1) There is cre~ted 

an uninsured employers fund. The purpose of the fund is to 

pay to an injured employee of an uninsured employer the same 

-8-
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benefits the employee would have received if the employer 

had been properly enrolled under compensation plan No. 1• 2• 

or 3. For the purposes of this section, the words "uninsured 

employer" mean an employer who has not 

with the provisions of •n. 202.1. 

administer the fund and shall pay all 

properly complied 

The division shall 

pro~er benefits to 

injured employees of uninsured employers. 

(2) The fund shall be funded in the following manner: 

(a) The division shall require that the uninsured 

employer pay to the fund a penalty of either double the 

premium amount the employer would have paid on the payroll 

of the employer's workers in this state if the employer had 

been enrolled with compensation plan No. 3 or S500, 

whichever is greater. In determining the premium amount for 

the calculation of the penalty under this subsection. the 

division shall make an assessment on how much premium would 

have been paio on the employer's past 3-year payroll for 

periods within the 3 years when the employer was uninsured. 

An assessment prior to July 1, 1977, may not oe made. 

[b) The fund shall receive from an uninsured employer 

an amount equal to all ~enefits paid or to De paid to an 

injured employee of the uninsured employer. 

(C) In no event may an uninsured employe~•s combined 

liability under subsections (Z}(aJ and (2)(b) of this 

s2ction exceed S30tOOO. 

-9-
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(d} The division mayo at the beginning of each fiscal 

year, determine that the S1t000 assessments that are charged 

against an insurer in each case of an industrial death under 

92-709.1(13)(a) shall be paid to the uninsured employers• 

fund rather than the subsequent injury fund. 

(e) The fund shall also be funded from the state 

general fund for payment of benefits as provided for in this 

section. However, any amounts collected under subsections 

(2)(a), (2)(bl• or (2)(d) of this section shall be expended 

before any general fund appropriations are expended. 

(3) If• upon de.and of the division, an uninsured 

employer refuses to make the payments to the fund that are 

provided for in subsections (2)(a) and (2)(b) above. the 

sums may be collected by the division through suit. The 

division may settle through compromise with an uninsured 

employer the amount due the fund under this section. 

(4) Proper surpluses and reserves shall be kept for 

the fund. The board of investments shall invest the moneys 

of the fund. The cost of administration of the fund shall be 

paid ~ut of the money in the fund. 

(5) All appropriate ?rovisions in the Workers• 

C.ompens~tion Act apply to the fund in the same manner as 

they apply to compensation ~lans No. 1t Zr and 3. 

(6} Wnen the division discovers an uninsu~ed employe~ 

it shall order him to cease operations until he has elected 

-10-
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to be bound by a compensation plan. An employer who does 

not comply with the division's order to cease operations is 

guilty of a misdemeanor. 

Section 5. There is a new R.C.M. section that reads as 

follows: 

Effective date of uninsured employers• fund. Except as 

provided in this section, 92-212 is effective on July 1o 

1977. Payouts for benefits may not be made fro~ the 

uninsured employers• fund until the fund attains a level of 

uso.ooo or January 1• 1979, whichever occurs first. 

However, until payouts for benefits from the untnsured 

employers• fund begino an uninsured employer, as defined in 

92-212(1)• is subject to suit by an employee who suffers an 

injury arising out of and in the course of employment. In 

any such action to recover damages for personal injuries 

sustained or for death resulting from personal injuries so 

sustained, it is not a defense that the: 

(1) employee was ne~ligent unless such ne~ligence was 

wi 1 ful; 

(2) injury was caused by the negligence of a f£llow 

e"Dpl oyee: or 

(3) employee had assumed the risks inherent in., 

incident to, or arising out of his employment or arising 

fro~ the failure of the e~ployer to provide and maintain a 

reasonably safe place to work or reasonable safe tools or 

-11-
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appliances. 

~ection 6. Section 92-435o R.c.M. 1947, is a~ended to 

read as follows: 

•92-435. Insurer defined. •Insurer" means .. ,.,. 
~nsu~enee-eem9"ny-euther+red-to-t~enseet--bus+fteSs--+ft--th+s 

stete--+nSHr+ng--eny--~+ere~--unde~--th+s-eet-eftd-~ne+ud~ 

+ndust~+e+-+ns~enee-eeeeant-ereeterl-by-th+s-eety--~nown--es 

tfte--&stete-~u..d--~n empl 0 xer Q~~mpensatjoo_glan_~ 

~_an__jnsuraoce cpmpany ~n~tjng business under 

compensation -Alan- No. Z1 the indy$trial insurance account 

yoder compensation olan No. 3, or the uninsured employers• 

fund pr 0vi4ed fpr jn 92-212.• 

Section 7. Section 92-614• R.c.M. 1947o is a~ended to 

read as follows: 

•92-614. Who liable for injuries under the rl+~~ent 

pTons--~ act and in what amountsy ==extraterritorial 

application and reciprocity. (1) Every empTeye~--wfte--sne++ 

bee...e---eoand---by---enrl---~ubjeet--to--tfte--p~ev+s+ans--e~ 

eompenset+en-p+oft-n~~-one-t~ty--enrl--every--emp+ey~--end 

+nsu~~--who--sheT+--beeeme--aeun~--by--e"rl--subj~et--te-tne 

p~ov+s+en~-o~-eempenset~n-p+en--nambe~--two--trty--enrl--the 

+nrlust~~e+--eee+dent--~und-whe~e-the-emp+oyer-e~-the-+njured 

empTeyee-nas-beeOMe-beund-by-onrl-sabjeet-to--the--prov+s+ens 

o~--eo~nsot+on-p+on-~e.--3y-sne++-be ln~~ liable for 

the payment of compensation in the manner and to the extent 

-12-
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hereinafter provided to an employee of an employer it 

i~ who h3s-e+ee~ed-~o-eo.e--unde~--~h+s--~y--ond--who 

sho++--~eee+Ye receives an injury arising out of and in the 

course of his employment. oro in the case of his death from 

such injury. to his beneficiaries, if any. 

(2) If a worker eaployed in this state who is subject 

to the provisions of this act temporarily leaves the state 

incidental to that employment and receives an injury arising 

out of and in the course of such employment. the provisions 

of this act shall apply to such worker as though he were 

injured within this state. 

(3} If a worker from another state and his employer 

from another state are temporarily engaged in work within 

this state. this act shall not apply to them: 

{a) if the employer and employee are bound by the 

16 provisions of the Workers• Compensation Law or similar law 

17 of such other state which applies to them while they are in 

18 the state of Montana, and 

19 (b) if the Workers• Compensation Act of this stat~ is 

20 recognized and given effect as the exclusive remedy for 

21 workers employed in this state who are injured while 

22 temporarily employed in such other state. 

23 

24 

(4) 

wor-ker-s• 

A certificate fro• an authorized officer of the 

compensation department or similar agency of 

25 another state certifying that an employer of such other 
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state is bound by the Workers• Compensation Act of the state 

and that its act will be applied to employees of the 

employer while in the 5tate of Montana shall be prima facie 

evidence of the application of the Workers• Compensation Law 

of the certifying state. 

(5l The division may, with the approval of the 

governor, enter into agreements with workers• compensation 

agencie5 of other states for the purpose of proMulgating 

regulations not inconsistent with the provisions of this act 

to carry out the extraterritorial application of the 

workers• co•pensation laws of the agreeing states.• 

Section So Repealer. Sections 92-201, 92-203o 92-205, 

92-207o1t 92-209, 92-210, 92-211, and 92-110Zo R.C.H. 1947 9 

are repealed. 

-End-
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STATE OF MONTANA 
REQUEST NO. 135- 77 

FISCAL NOTE 

Form BD·15 

In compliance with a written request re.;aived __ Ja_n_u_a....;ry_2_1 __ 19 7}___, there is hereby submitted a Fiscal Note 

for. __ Se_n_a_te_B_i_l_l_1_6_6 ______ pursuant to Chapter 53, Laws of Montana, 1965- Thirty-N!nth Legislative Assembly. 

Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members 

of the Legislature upon request. 

DESCRIPTION OF PROPOSED LEGISLATION: 

An act creating an uninsured employers' fund to grant to .all employees in this state Workers' Compensation benefits even 
if their employers are not properly insured; providing for funding of the fund; and defining insurer. 

ASSUMPTIONS: 

1. Benefit payments will become effective July 1, 1977. 
2. The state's General Fund will provide the initial $150,000. 

FISCAL IMPACT: 

FY 78 FY 79 TOTAL 

General Fund appropriation required $150,000 $ 0 $150,000 

£ .L,..j d(. J&-9 
BUDGET DIRECTOR 

Office of Budget and Program Planning ...., 

Date: . /- -2.!.. - 'l 7 ___ _ 
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SENATE BILL NO. 166 

INTRODUCED BY LABOR AND EMPLOYMENT RELATIONS COM~ITTEt 

LH, CHAIRMAN 

~y REQUEST OF THt DIVISION OF WORKERS' COMPENSATION 

A BILL FOR AN ACT ENTITLED: •AN ACT AMENDING SECTIONS 

9Z-Z02olt 92-204o1t 9Z-435t AND 9Z-614o R.C.Mo 19"t7; 

CREATING AN UNINSURED EMPLOYERS' FUND TO GRANT TO All 

EMPLOYEES IN THIS STATE WORKERS• COMPENSATION BENEfiTS EVEN 

Jf THEIR EMPLOYERS ARE NOT PROPERLY INSURED; PROVIDING FOR 

FUNDING Of THE fUND; DEfiNING INSURER; AND REPEALING 

SECTIO~S 92-201o 92-203o 92-205, 92-2Dl.1t 92-209t 92-210, 

92-Zl1t AND 92-1102t R.C,M. 1947.• 

bf IT Et<ACTEO BY HiE LEGISLATURE Of THE STATE OF MONTANA: 

Section 1. Section 92-202.1• R.c.~. 1947o is aaended 

to read as follows: 

M92-202.1. Employments covered and em~loyaeots 

exempted from coverage. ~~t-sha~~-not-a~y-tc-eny-ef 

the--•c++~ft~--emp+ay•ent~--uft+e~~--the---eep~ye~-e+eet~ 

eGYere~---aneer---t~~--ce~ 111 E5cept as proyjded io 

subsectjoo 121 of this sectigoa tbe Workers• Cgmpensation 

Act appljes to all employers as defiDed jn 92-;lg.l and to 

311 employees as defiOed in 92-411o An e£ployer who has any 

employee in service yoder any aggojotment or contract of 
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bjre~ expressed or japljede oral~ written. shall elect to 

b& bgund by the prgy i'iiP"$ of 1'iO'I$tftDSaJ;j on plan Ng. 1, 2, or 

3. Every eap1ovee wbqse eap1g~er j5 bound by ~be Wgrkers• 

Compen$atjgo Act js $Uhj@G± As apd bgypd by the coapensatjon 

plan that has been elected b¥ tOe esployer. 

(21 ualess the ecplgyer elects coverage fpc these 

eaployments under the act and an insurer allows sycb an 

electjgn. the Wgrkers• tgepensatjon Act dpe$ not applv ~ 

any gf tbe following eaploy .. qts: 

t*tL4l Household AND DQMESTIC e.ploy.ent. 

~lbl Casual e•ploy .. nt as defined in 92-436, 

t3i~ E.ployment of .e~ers of an a.ployer•s ta•ily 

dvelling in h+~ the emplgrec•$ household. 

++t~ E•ployaent of sole proprietors or working 

•embers of a partnership. 

tst~ Employ.ent for which a rule of liability for 

injury, occupational disease, or death is provided under the 

laws of the United States. 

t6tLtl Any person performing services in return for 

aid or sustenance only.• 

Section 2. Section 92-20~.1• R.c.M. 19it7o is a~nded 

to read as follows: 

•92-204.1. Election of employer and employee to C08e 

unrler act action against third party causing injury --

r+ght-te-~ue~cgftt+oft. Wftere-&cth-tfte-emp+oyer--8ftd--e~ee 

-2- se 166 
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tut ..... -e+~-~- for aU emp1 0 yments c 0 yered under ~h+s 

in& ee~ Workers• Coapensatjgo Acty or for whj~b an election 

bas been gade for coverage un4er the acto the provisions of 

~h+s ~ act stleH-tte ~ exclusivey.._ ~-stteh-~+oft 

she++--Be--he+a-~e--~e-e-sttrreftder-by-sueh-eap•oyer-ftftd-~~ 

ser wan~ s , and e.p*oyees-o+-saen--e.p+or--ond-stteh--eapffryoeey 

es--a.oft!t"~l'le .. e+vesy--1W- ~he; r r~'fh~-~o-m~y-o~her-1111!!thCHk 

f--or-tH-nd-of-eo.tJIIe"""'*o.,y-er-&ftertri-~n--~O'fr--ot" 

~o-eny-~ner-ee~ or kin~-of de~erl!ifto~ion-t~ereofw 

or eot~se -*'"'"1H!Hen-af:-111111T--* in OtjtlitJi or sto~tti:er.,-er 

e-+e•--r+lJM-or-r~ or proee~.netewerw foe -or 

on--oeeeaft1:--ef--eny-personal inj_.,-~o--or-<1~-ef~ 

~~~_,routeaa and s-h eleet~on shoU-It+ftct Except a<­

proyjded in 92 212. 92-213, AND 92-214 for uninsured 

e~lgyers and gxrept as otbQrwjse proyjded in the Wgrkers• 

toapensatioo Act• an employer js not sybject to any 

1 tal>i 1 it¥ wtJateyec tor the death or personal jnjuq to ~ 

e•pJpyees cgyer@d h¥ the Wgrker$• CQmpepsatign Act. The 

Workers• Coapen§AtjQQ Act hjnds the e~loyee hims~lf• and in 

case of death shell bind lU.Jld..li his pe~sonal repr_esentati veo 

and all persons ha¥ing any right or claim to compensation 

for his injurJ or deatho as well as the employer. and the 

ser¥ants and a.ployees ~f such employer, and those 

conducting h&s bU$iDess durio9 liqui• ion, bankruptcy or 
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insolvency. The right to co~pensation and medical benefits 

as p~ovided bt this act stu!++ ~ not ee affected by the fact 

that ~he injuryo occupational disease~ or death is caused by 

tne negligence of a third party other than the employer, or 

the servants or employees of the employer. whenever such 

event ~~oeettr g~ to an employee while performing the 

duties of his employment and such event sho++-be ~ caused 

by the act or omission of soDe persons or corporations ocher 

than his employer, or the servants or employees of his 

employero then-stleh LQe £mployeeo or in case of his death 

his heirs or personal ~•presentative shallo in addition to 

the right to ~eceive compensation under this acto have a 

right to prosecute any cause of action he may have for 

damages against such parsons or corporations. ~her 

Jlrow*tfeth·--i:+IM--wtt-e-..-saeh However. if an e11ployee ~o++ 

reee*we recejyes an injury while performing the duties of 

his employment and ~tteft ~ injury or injuries, so received 

by ~h ~ employee, are caused by the intentional and 

malicious act or o•ission of a servant or employee of his 

employero t~en stteh Lbe employee, or in case of his deatho 

his heirs or personal representatives, shall. in additi~n to 

the right to receive compensation under the werkme~ 

Wgrkecs• Compensation Act, have a right to prosecute any 

cause of action he may have for damages against ~ttel'l ~ 

servants or employees of his employer, causing ~eft xne 
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92-204·2· Subrogation. {1) If an action is prosecuted 

as provided for in 92-20.,.1 and except as otherwise provided 

in this section, the insurer is entitled to subrogation for 

all coepensation and benefits paid or to be paid under the 

workers• Compensation Act. The insurer•s right of 

subrogation is a first lien on the claim• judgeent, or 

recovery. 

(2){a) If the injured a.ployee intends to institute 

the third party action• be shall give the Insurer reasonable 

notice of his intention to institute the action. 

(b) The injured eaployee aay request that the insurer 

pay a proportionate share of the reasonable cost of the 

action, including attorneys• fees. 

(c) The insurer aay elect not to participate in the 

cost of the action. If this election is aadeo the insurer 

waives 50~ of its subrogation rights granted by this 

section. 

(d) If the injured employee or the employee's personal 

representative institutes the action, the employee is 

entitled to at least one-third of the amount recovered by 

judgment or settlesent less a proportionate share of 

reasonable costs, including attorneys• fees, if the amount 

of recovery is insufficient to provide the e-v1oyee with 

that amount after payaent of subrogation. 

(3) If an injured e~loyee r~fuses or fails to 
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institute the third party action within 1 year from the date 

of injuryo th~ insurer may institute the action in the name 

of the employee and for the eeployee•s benefit or thnt of 

the employee's personal representative. If the insurer 

institutes the action, it shall pay to the employee any 

aeount received by judgment or settleeent which is in excess 

of the amounts pdid or to be paid under the workers• 

Compensation Act after the insurer's reasonable costso 

including attorneys• fees for prosecuting the action, have 

been deducted froe the r~covery. 

(It} An' insurer may enter into coeproei se agreeeents in 

settleeent of subrogation rights. 

( 5) If the aiiiOUnt of co.apensati OR and other benet its 

payable under the workers' Compensation Act have not been 

fully determined at the tiee the employee, the eeployee•s 

h~irs or personal representatives, or the insurer have 

settled in any manner the action as provided for in this 

s~ctiono the division shall deter•ine what proportion of the 

settlement shall be allocated under subrogation. The 

division's deter•ination aay be appealed to the workers• 

co•pensation judge. 

Section 4• There is a ne,; R.C.H. S£,Ction nullbered 

92-212 that reads as follows• 

92-212. Uninsured employers fund. (1) There is created 

an uninsured employers fund. The purpose of the fund is to 

-d- SiS 166 
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pay to an injured e~loyee of an uninsured employer the sa~e 

benefits the employee would haNe received if the employer 

had been pr~perly enrolled under compensation plan No. 1t 2o 

or 3• For the purposes of this section, the words •uninsured 

e~ployerM mean an employer who has not properly complied 

with the provisions 

administer the fund 

of 

and 

92.202.1. The division shall 

shall pay all proper benefits to 

injured e~loyees of uninsured employers. 

(2} The fund shall be funded in the following aanner: 

(a} The division shall require that the uninsured 

~mployer pay to the fund a penalty of ~ither double the 

preaium amount the eaployer would have paid on the payroll 

of the ecployer•s workers in this state if the employer had 

been enrolled with coapensation plan No. 3 or $500, 

whiche~er is ~reater. ln determining the premium amount for 

the calculation of the penalty under this subsection, the 

division shall make an assessment on how much premium would 

have been paid on the employer's past 3-year payroll for 

periods within the 3 years when the employer was uninsured. 

An assessment prior to July 1t l977t say not be •ade. 

(b) The fund shall receive from an uninsured employer 

an amount equal to all benefits paid or to be paid FROM THE 

~ to an injured employee of the uninsured employer. 

(c} In no event may an uninsured <mployer•s cosbined 

liability under subsections (2)(a} and (2)(b) of this 
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section exceed S30tOOO. 

(d) The division aaye at the beginning of each fiscal 

year, determine that the Sl,DOO assessments that are charged 

against an insurer in each case of an industrial death under 

92-709.1(13)(a) shall be paid to the uninsured employers• 

fund rather than the subsequent injury fund. 

tet~~~d she11--e~~-be--•~nded f'ro• ~he ~ 

general fttft&-f'ar pe,•e'* of--ee-f.i.U-tH~.,_v+ded-flw~h+s 

seei<i-on.--+tew~---r -ft'ts eell ee~ed 11neler-saesee~*'"" 

t~"""-~et..-er-ii!t tell of-t!ri-s-seeioi-on-sheH-be- -~rtdect 

ee*ore-ony~~~ancl approp1ie~ are expended• 

(3) Ifo upon demand of the division, an uninsured 

employer ~efuses to make the payments to the fund that are 

provided for in subsections (2)(a) and (2}(0) above, the 

sums eay be collected by the division through suit. The 

division may settle th~ough coapra.ise with an uninsured 

employe~ the amount due the fund under this section. 

(4} Proper surpluses and ~eserves shall be kept for 

the fund. The board of invest.ents shall invest the aoneys 

of the fund. The cost of administration of the fund shall be 

paid out of the money in the fund. 

(5} All 

Compensation 

appropr late 

Act apply to 

provisions in the workers• 

the fund in the same manne~ as 

they apply to compensation plans No. lt 2, and l• 

(6) When the division discovers an uninsu~ed employer 
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it shall order him to cease operations until he has elr-cted 

to be bound by a compensation plan. An employer who does 

not coMply with the division•s order to cease operations is 

guilty of a misdeaeanor. 

SECTIQN 5, THERE IS A NEW R.C.K. SECTIQN NUM0EREO 

92-213 THAT RfADS AS FOLLQ~S; 

92-213. Election of uninsured eaployee to take under 

the fund or bring action against employer - 1 i.Utation on 

benefit entitle.ent unde~ the fund. (1) An employee vho 

suffers an injury arising out of and in the course of 

employ•ent while working for an uninsured employer as 

defined in 92-212(1J, or an employee•s beneficiaries in 

injuries resulting in deatho may elect to either receive 

benefits from the uninsured eaployers fund or pursue a 

d-age action against the employer. Howevero once an 

eJection has been aade to either take fro• the fund or 

pursue a damage actiono the election is final and binding on 

the employee or the employee•s beneficiaries, heirso and 

personal representatrwes. An injured employee or the 

employee•s ~ficiaries •ay not receive both benefits froa 

the fund and pursue a da.age action. If an injured e•ployee 

or the eaployee•s beneficiaries elect to bring an action to 

recover damages for personal injuries sustained or for death 

resulting from personal injuries so sustained, it is not a 

defense for the employer that the: 
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{a) e•ployee was ne~ligent unless such negligence was 

willful; 

(b) injury was caused by the negligence of a felloN 

eaployee; or 

(cl employee had assumed the risks inherent in• 

incident to. or arising out of his employment or arising 

from the failure of the employer to provide and •aintain a 

reasonably safe place to work or reasonably safe tools or 

appliances. 

(2} Notwithstanding the provisions of 92-212 and 

92 b 1 " injured e~~Ployees or an eeployee•s beneficiaries who 

elect to receive benefits fro• the uninsured employer$ fund 

are not granted an entitleaent by this state for full 

workers• compensation benefits froe the fund. Benefits fro. 

the fund shall be paid in accordance with the su111s in the 

fund. If the division determines at any time that the sues 

in the fund are not adequate to fully pay all claims, the 

division may make apprJpriate proportionate reduction~ in 

benefits to all claiMants. The reductions to r•ot entitle 

claimants to retroactive reimbursements in the future• 

Section 6. There is a new R.c.H. section NUMBERED 

~ that reads as follows: 

Effective date of uninsured employers• fund. Except as 

provided in this 

1q11. Payouts for 

section, 92-ZlZ is effective on July lo 

benefits may not be made from the 
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uninsured employers• fund until the fund attains a level of 

S150o000 or January lo l979o whichever occurs first. 

However, until payouts for benefits from the uninsured 

employers• fund begin, an uninsured employer, as definea in 

92-212(1)• is subject to suit by an employee who suffers an 

injury arising out of and in the course of employaent. In 

any such action to recover daaages for personal injuries 

sustained or for death resulting from personal injuries so 

sustained, it is not a defense that the: 

(ll e.ployee was negligent unless such negligence was 

w-i-1-H't- ltl.llf..U.L.; 

(2) injury was caused by the negligence of a fellow 

employee; or 

(3) elllj) Joyee had assuaed the risks inherent in, 

incident too or arising out of his employment or arising 

froa the failure of the employer to provide and aaintain a 

reasonably safe place to work or reasonable safe tools or 

appliances. 

Section 7. Section 92-435• R.c.x. 1947o is amended to 

read as follows: 

•92-435. Insurer defined. "Insurer• means __,. 
+11~-e---•.,a,..,.---ett~+red--toe-'h'-s-~-ftttHftf!~~~ 

~~~e-+~tt~g-et~y-emp+oyer--ttnde~-~~~--aet--efld--+n~~ 

i~~+-s+--i-nlt1H'ence--eeee>Uft't~-~d-lty-thi~-eet:.,.-ltrt<Ytfft-e~ 

t:he-~t:e~-fU~-ao empJoyer bound ay compensation plan ~ 
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1, an insurance company transacting busjO@$S yoder 

coapegsatjQn plan Ng. 2r the jndystrjaJ jnsurance occgunt 

under cp•pensatiop plan Ng. 3t or the uninsured eao1oyers• 

fund provided for jo ~2-212.• 

Section Bo Section 92-614o R.C.H. 1947o is amended to 

read as toll ows: 

•92-614. Who liable for injuries under the differen~ 

p+--o+ act and in what CY~aunts-r extraterritorial 

application and reciprocity. {1} Every .. p+oyer-wfto-s~a4+ 

.,__ betmd -tty--end ~ttbject: 'te --'tfte-~ni----ef' 

ee•pense~-pien ntnm-- .,..., tttw end ewerr e-lerer and 

..;.~...,~-wtt-o-~-be~ b-na 

CWO '""' J W aftd ~-

i-ndtlftr*e't--eee-ident:-f'tlftd--omet-e ~l'le eepleyer ef t:~ rnjttred 

ettp+oyee--NI~--bet:G--bOtHHI--b-y-encf-sahjee~e~he-~-i-cms 

~~~en-plen Now 3~ sl'lell be insurer is liable for 

the payment of compensation in the eanner and to the extent 

hereinafter provided to an employee of an eaplo¥er it 

j nsures who ..,_--e't-eet:e<f-~e--eOIIIe--<let'-t:I'IH-&et:T-enti-whe 

~l'lel+-reee+Ye receives an injury arising out of and in the 

course of his e~ployeentT oro in the case of his death from 

such injury, to his beneficoarieso if any. 

(2) If a worker eeployed in this state who is suoject 

to tne provisions of this act temporarily leaves the state 

incidental to that employment and receives an injury arising 
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out of and in the course of such employment, the provisions 

of this act shall apply to such worker as though he were 

injured within this state. 

(3) If a worker froa another state and his e~loyer 

froa another state are temporarily engaged in work within 

this state, this act shall not apply to thea: 

(a} if the employer and eaployee are bound by the 

provisions of the workers• Compensation Law or similar law 

of such other state which applies to thea while they are in 

10 the state of Montana, and 

11 (b) if the Workers• Coapensation Act of this state is 

12 recognized and given effect as the exclusive r~y for 

13 workers a.ployed in this state who are injured while 

14 temporarily employed in such other state. 

15 

16 

17 

(4) A certificate fro• an authorized officer of the 

workers• compensation departaent or shoilar agency of 

another state certifying that an employer of such other 

18 state is bound by the Workers• Compensation Act of the state 

19 and that its act will be applied to employees of the 

20 e~loyer while in the state of Montana shall be proms facie 

21 evidence of the application of the Workers' Compensation Law 

22 of the certifying state. 

23 (5) The division ruayr with the approval of the 

24 governor, enter into agreements with workers• compensation 

25 agencies of other states for the p- rpose of proaulgating 
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regulations not inconsistent with the provisions of this act 

to carry out the extraterritorial application of the 

workers• compensation laws of the agreeing states.• 

Section 9. Repealer. Sections 92-201, 92-203o 92-205o 

92-207.1, 92-209t 92-210, 92-2llo and 92-1102o R.C.M. 1947t 

are repealed. 

-End-
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SENATE BILL NO. 166 

INTRODUCED BY LABOR AND EMPLOYMENT RELATIONS COMMITTEE 

LEEo CHAIRMAN 

bY REQUEST OF THE DIVISION OF WORKERS• COMPENSATION 

A BILL FOR AN ACT ENTITLED: MAN ACT AMENDING SECTIONS 

9Z-Z02o1o 92-Z04olo 9Z-435o AND 9Z-614o RaCoMo l94H 

CREATING AN UNINSURED EMPLOYERS' FUND TO GRANT TO All 

EMPLOYEES IN THIS STATE WORKERS' COMPENSATION BENEFITS EWEN 

IF THEIR EMPLOYERS ARE NOT PROPERLY INSURED; PROVIDING FOR 

FUNDING OF THE FUNDi DEFINING INSUR~R; AND REPEALING 

SECTIONS 9Z-20lo 9Z-Z03o 9Z-205o 92-Z07olo 9Z-209o 9Z-210o 

92-2llo AND 92-llOZo RoCaHo 1947.• 

bE IT EtlACTEIJ BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 92-202.1, R.C.M. 1947, is amended 

to read as follows: 

•qz-Z02olo Eaployments covered and employments 

exempted from coverage. ~h+s-ee~he+•-fte~-epp+y-~o-eny~ 

~fte--•o++&W+n~--eap+eymeftt~-~e~~--~---e.p~ye~---e+eets 

eewere~---under---th+s--oe~ Ill Except as proyjded jo 

sybsectioo «2' of tbjs sectiQQ• tha Workers• Compensation 

Act appljes to all employers as defjned io 92-410.1 and to 

all employees as defined jn 92-411. An emplgygr whg has any 

employee jo seryice under any appojntment or contract of 
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bjre. expressed gr impljedw oral or written. shall eJect to 

be bound by the ~rovi5ion5 qf compensation ~Jan No. l• 2. ar 

3. Eyery gmplpyee wbqse eapJgyec js bgypd by the Wgrkers• 

Cgwpeo$ation Act i5 sybject to and bgyod by ~he cp•peose~jQQ 

plan that bas been elected by the employer. 

tZl Unless the employer elects coyerage for these 

eaployaents under the act and an jgsurur allows such an 

electjpne the Horkgr$ 1 tgwpen5•tiOO Act does ngt apply to 

any gf the fgllpwing eaploywent$: 

t*tial Household ANP oQMESTlt e~loy.ent. 

~Lh! Casual e•ployaent as Qefjned io 92-436. 

f3t~ E•ployaent of members of an employer•s fa•ily 

dwelling in h+~ tbe e~lgyec•s household. 

t~~ Employment of sole proprietors or working 

members of a partnership. 

tst~ Empln)eent for which a rule of liability for 

injury, occupational diseaseo or death is provided under the 

laws of the United States. 

f6t~ Any person perfor•ing services in return for 

aid or sustenance only.• 

Section z. Section 9Z-204.1o R.c.M. 1947t is aaended 

to read as follows: 

•92-204.1. Election of employer and employee to come 

under act dCtion against third party causing injury --

~~~-~~ogot+en. Wfte~e-&e~h-the-emp+eye~--8ftd--eep+eyee 
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.,,.....,__,...~-H-eo~~~e .f>u:-.111 e•ploy!llents covered under th+s 

~ eet Workers• Lompensatiqo Acty or for wbjcb an election 

bas been waqe for coyerage yoder the act, the provisions of 

th+s 1be act she~~-be ~ exclusiveyL 

shtH-+--tt..--l'le+<i-~o--be-o-~afl'eftttfl--by-suelt-e•p+oyer--t'lftd-tol'le 

es--~~l'leas~~y--or--~~-~+~1'1~-t.o-Sfty-otl'l~-.etft&ey 

•~-o~-k-ftd-of-eo~~o"y-or-deter•+ftet+en--~~T--or 

to-o~ty-ot.het'-ee.pe~--01"-ftiftd~ter•i net i -~hereofv 

or-eoa9e---fW-oe~-oto-+etry--sa*'t-1--eqtri-ioyY-~~ioory-or 

e0111-n H•-r+~~-~-ey. or proeeed+n-g-wtte~ert for -or 

on--eee~-o+---ot~y--persone+---1-njary-~-or-deatit~ "--saeh 

eaployeew e•eep~-es--seeh rights --IIIOT---&e---here~toer 

~ieell7 grentoe~-ene-saeh eleet~on shatl-h+not Eacgpt as 

proyided in 92-212• <j2-213a AND 92-214 f.Qr._u;Jiosured 

.e-.eloyers and exc;;§Qt as otherwise proyjded jo the Workers• 

Compensation Act, an e•ployer js not subject to any 

liabiJjty whatever fgr the dea&h or persgoal jgjury to any 

eaplgyees coxgred by tbe Wgrkers• Cgmpensatjpo Act. Ibe 

Wwkers• C011pepsat.j po ''t pinds the eoap loyee hi msel fo ar.d in 

case of death s~-b~ ~his personal representative, 

and all persons having any right or claim to compensation 

for his injury or death, as well as the employer, and the 

servants and employees uf such eaployer, and those 

conducting his business during liquidation, bankruptcy or 
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insolvency. The right to co~pensation and medical benefits 

as provided by this act ~he+T ~ not &e affected by the fact 

that the injuryo occupational disease~ or death is caused by 

the negligence of a third party other than the employero or 

the servants or employees of the employer. Whenever such 

event ~he~oeeu~ ~~ to an employee while performing the 

duties of his employment and such event ~fteT~-be ~ c~used 

by the act or omission of some persons or corporations other 

than his employer, or the servants or employees of his 

employer, iohen-~aeh ~ eMployee, or in case of his death 

his heirs or personal representative shallo in addition to 

the right to receive compensation under this acto have a 

right to prosecute any cause of action be may have tor 

damages against such persons or corporations. Fttr't:her 

~ .... dedy--tfta~--whenever-saeh However• jf an e111ployee ~he+~ 

ree&T¥e ce,ejyes an injury while performing the duties of 

his employment and saeh ~ injury or injuries, so received 

by saeh ~ employeeo are caused by the intentional and 

malicious ect or omission of a servant or employee of his 

employer, t~en suel'l ~employee, or in case of his deatho 

his heirs or personal representatives, shallo in addition to 

the right to receive compensation under the ~~~ 

Workers• Compensation Acto have a right to prosecute any 

cause of action he may have for damages against ~aeh ~ 

servants or employees of his employer, causing ~ueh Lba 
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SB 0166/03 

1 92-ZO~.z. Subrogation. (1) If an action is prosecuted 

2 as provided for in 92-20~·1 and except as otherwise provided 

3 in this section, the insurer is entitled to subrogation for 

~ all co•per~sation and benefits paid or to be paid under the 

5 Workers• Co•pensation Act. The i.nsurer•s right of 

6 subrogation is a first lien on the clai•• judgaent, or 

7 recovery. 

8 (2)(a) If the injured eaployee intends to institute 

9 the third party action, he shall give the insurer reasonable 

10 notice of his intention to institute the action. 

11 (b) The injured a.ployee aay req~&est that the insurer 

12 pay a proportionate share of the reasonable cost o the 

13 action, including attorneys• fees. 

1+ (c) The insurer •ay elect not to participate in the 

15 cost of the action. If this election is aadeo the insurer 

16 waives 50' of its subrogation rights granted by this 

17 section. 

18 (d) If the injured eeployee or the eaployee•s personal 

19 representative 
I 

institutes the action. the employee is 

20 entitled to at least one-third of the aaount recovered by 

21 judgment or settlament less a proportionate share of 

22 reasonable costso including attorneys• fees, if the amount 

23 of recovery is insufficient to provide the employee with 

2~ that amount after payment of subrogation. 

25 (3) lf an injured eaployee refuses or fails to 
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institute the third party action within 1 year from the date 

of injuryo the insurer •ay institute the action in the naae 

of the employee and for the eaployee•s benefit or th"t of 

the eaployee•s personal representative. If the insurer 

institutes the action, it shall pay to the employee any 

aaount received by judgment or settleaent which is in excess 

of the aaounts paid or to be paid under the workers• 

Compensation Act after the insurer's reasonable costsw 

i~cluding attorneys• fees for prosecuting the actiono have 

been deducted from the recovery. 

(~) An' insurer aay enter into coaproeise agreeaents in 

settlement of subrogation rights. 

(5) If the aiiOURt of collp8RSation and other benefits 

payable under the Worker5 1 Compensation Act have not been 

fully determined at the time the employee, the employee's 

heirs or personal representatives, or the insurer have 

settled In any aanner the action as provided for in this 

section, the division shall deteraine what proportion of the 

settleaent shall be allocated under subrogation. The 

division's deteraination may be appealed to the workers• 

co.pensation judge. 

Section 4• There is a new R.C.K. section numbered 

92-212 that reads as follows: 

92-212. Uninsured employers fund. (1) There is created 

an uninsured employers fund. The purpose of the fund is to 
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pay to an injured employee of an uninsured e.ployer the same 

benefits the eaployee would have received if the eqployer 

had been properly enrolled under compensation plan No. 1t z, 

or 3· For the purposes of this sectiono the words •uninsured 

employer• •ean an employer who has not properly complied 

with the provisions of 92.202.1• The division shall 

administer the fund and shall pay all proper benefits to 

injured eaployees of uninsured .. ployers. 

(2) The fund snail be funded in the following aanner: 

{a) The dovision shall require that the uninsured 

~mployer pay to the fund a penalty of ~ither double the 

pre•ium amount the employer would have paid on the payroll 

of the esployer•s workers in this state if the employer had 

been enrolled with coapensation plan Moo 3 or 5500o 

whichever is ~Teater. In deter•ining the pre•ium a•ount for 

the calculation of the penalty under this subsection, the 

division shall eake an assessment:on how much premiu• would 

have been paid on the e•ployer's past 3-year payroll for 

periods within the 3 years when the employer was uninsured. 

An assessment prior to July lt 1977o may not be made. 

{b) The fund shall receive from an uninsured employer 

an amount equal to all benefits paid or to be paid FROM THE 

EUtiQ to an injured e•ployee of the uninsured e•ployer. 

(c) In no event may an uninsured employer's combined 

1 lability under subsections (2)(a) and {2)1b) of this 
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section exceed S30o000• 

(d) The division aay, at the beginning of each fiscal 

year, determin~ that the SloOOO assessments that are charqed 

against an insurer in each case of an industrial death under 

92-709.1(13)(a) shall be paid to the uninsured employers• 

fund rather than the subsequent injury fund. 

tet The-f .. rut shalt -elsa be f-ded fro• the ~-

~efterol~+or pe,mene of beaefi~s os pre-id~ in ~his 

~t.R •. lmweoer.--ony- aea .. nts eellee~ed .. nder saeseetiOftll 

t~eiT~bt.-et"-fi!1-tdt-of'-tiri-s-seni-Oft-sMIH-It- -~nded 

be#ore-eny-genere+-+ .. nd appreprietions ore-.xpendeda 

(3) lf, upon demand of the division, an uninsured 

employer refuses to make the payments to the fund that are 

provided for in subsections (2)(a) and (2)(0) aboveo the 

sums may be collected by the division through suit. The 

division aay settle through compromise with an uninsured 

eaployer the amount due the fund under this section. 

(~) Proper surpluses and reserves shall be kept for 

the fund. The board of investaents shall invest the moneys 

of the fund. The cost of administration of the fund shall be. 

p3id out of the money in the fund. 

(5) All appropriate provisions in the workers• 

Compensation Act apply to the fund in the same aanner as 

they apply to compensation plans No. lo 2, and 3. 

(6) When the division discovers an uninsured employer 
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it shall order hi• to cease operations until he has elected 

to be bound by a compensation plan. An employer who does 

not comply ~ith the division's order to cease operations is 

guilty of a •isdemeanor. 

5ECIIQH 5. THERE IS A MfW R.C 8 M. SECTIQH NYKPE&ED 

92-213 THAI READS AS FOLLQWS: 

92-213. Election of uninsured eaployee to take under 

the fund or bring action against e~loyer-- liaitation on 

benefit entitle.ent under the fund. (1) An e~loyee ~ho 

suffers an onjury ~risong out of and in the course of 

e~loy•ent ~bile ~orking for an uninsured e~loyer as 

defined in 92-212(1)• or an employee's beneficiari s in 

injuries resulting in deatho -y elect to either receiYe 

benefits from the uninsured eaployers fund or pursue a 

da.age action against the e•ployer. Howe..-ert once an 

election has been made to either take from the fund or 

pursue a da.age actiono the election is final and binding on 

the employee or the eaployee•s beneficiaries, heirs, and 
I 

personal representatives. An injured e~loyee or the 

e•ployee•s beneficiaries •ay not receive both benefits fro. 

the fund and pursue a damage action. If an injured employee 

or the employee's beneficiaries elect to bring an action to 

recover damages for personal injuries sustained or for death 

resulting fro11 personal injuries so sustained, it is not a 

defense for the e•ployer that the: 
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(aJ eaployee ~as ne9ligent unless such negligence was 

~i11fu1; 

(b) injury ~as caused by the negligence of a fellow 

e11p 1 o.yee ; or 

(c) employee had assumed the risks inherent in• 

incident too or arising out of his employment or arising 

from the failure of the employer to provide and maintain a 

reasonably safe place to work or reasonably safe tools or 

appliances. 

(2) Not~ithstandtng the provisions of 92-212 and 

92-61~, inju~ed employees or an employee•s beneficiaries who 

elect to receive benefits fro• the uninsured employers fund 

are not granted an entitleeent by this state for full 

~orkers• compensation benefits from the fund• Benefits fram 

the fund shall be paid in accordance ~ith the su•s in the 

fund. If the division deteraines at any ti.a that the sums 

in the fund are not adequate to fully pay all claims. the 

division may make appropriate proportionate reductions in 

benefits to all claimants. The reductions to not entitle 

clai•ants to retroactive reimbursements in the future. 

Section 6. There is a ne~ &.c.H. section «UHBEREP 

~ that reads as follows: 

Effective date of uninsured a.ployers• fund. Except as 

provided in this sectiono 92-212 is effective on July lt 

1977. Payouts for benefits may not be made from the 

-12- S8 166 
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1 uninsured employers• fund until the fund attains a level of l lt ag jnsurance cgepany transacting business under 

2 S150o000 or January 1o ·1979, whichever occurs first. 2 co•genlatiQQ plan No. z, the iodystrjal jnsurance account 

3 Howevero until payouts for benefits fro., the uninsured 3 under coepans~tiOO plan Ng. 3• ~ the uoinsyred ewpla¥ers• 

't e~loyers• fund begino an uninsured employero as defined in 4 fund provided for jn 92-212.• 

5 92-212(1,, is subject to suit by an a.ployee who suffers an 5 Section 6. Section 92-614o a.c.K. 1947• is a~nded to 

6 injury arising out of and in the course of ei!ploy-nt. In 6 .-ead as follows: 

1 any such action to recover daaages for personal injuries 1 •92-61olt· Who liable for injuries under the d-i£feren~ 

8 sustained or for death resulting froa persooal injuries so 8 p+etts-e+ act and in what aiiOUots ... extraterritorial 

9 sustained, it is not a defense that the: 9 application and reciprocity. (1} Every e.elOTer who she++ 

10 (1) eaployee vas negligent unless such negligence was 10 ~-er--a sabj-l ~o --i<tle--,wowisi-s -of' 

11 ~ lttlLLEUL; 11 ~.-a-.-.-~ 

12 (2) injury was caused by the negligence of a fellow 12 insttrer who ~- Ill•- 111-ntl br -eM-sabjeet ~ttle 

13 e~loyee; or 13 pi"O¥i-sions of e-pensetiott plen l!laobet"-t'- (~h -tl ~-

1olt (3} e~loyee bad assuaed the risks inherent ino lolt +l!ldtoHt'+e+-&eeideht f-1:1 >~here t'~lorer ef ~inioree 

15 incident too or arising out of his eaploy .. nt or arising 15 fl~P'J'oyee--ftes--beco--lsoand lsy end sabjeet'-i<o-the-proris+ol!ls 

16 froa the failure of the eaployer to provide and maintain a 16 fCH" 

11 reasonably safe place to work or reasonable safe tools or l7 the payaent of compensation in the •anner and to the extent 

18 appliances. 18 hereinafter provided to an eaployee of ap eaplgygr jt 

19 Section 7. Section 92-olt35o R.c.H. 19'tlo is amended to 19 i psyres who ttes-riee1oed----oae-tSI!Ieeto-1:ft-is-eetT-en<l-tmo 

20 read as follows: 20 she»-eeeff8 receives an injury arising out of and in the 

21 •92-olt35. Insurer defined. •Insurer• means ""1' 21 course of his employ.enty oro in the case of his death from 

22 -il!l---eetlpawr--eut:ftet'+ted--too-t..artSaeio-Ms+ne~s in t'h-is 2l such injury, to his beneficiaries, if any. 

23 stoet'e i n sttri n~ any-ewp+oyer-~t>--1<1'1-i s ee t -ttnd---il!l~ttcies 23 12) If a worker e•ployed in this state who is suoject 

2olt +I'Mhtftt>-i-e+--i l!lsa renee -aee~ant e ree~d-J>y-t:ft-is-sei:T-a-es 24 to tne provisions of this act teaporarily leaves the state 

25 t'he-&st'a~-faf!ld8 ap emplgyer bgupd by cgmpeosatioo plap ~ 25 incidental to that eaployment and receives an injury arising 
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out of and in the course of such a.ploymento the provisions 

of this act shall apply to such worker as though he were 

injured within this state. 

{3} lf a worker froa another state and his e~loyer 

froa another state are temporarily engaged in work within 

this stateo this act shall not apply to the•: 

(a) if the employer and employee are bound by the 

8 provisions of the workers• Co~ensation Law or siailar Jaw 

9 of such other state which applies to thea while they are In 

10 the state of Montana, and 

11 (b) if the Workers• Coapensation Act of this state is 

lZ recognized and given effect as the exclusive r-etae<'y for 

13 workers eaployed in this state who are injured while 

14 temporarily eaployed in such other state. 

15 (4) A certificate fro• an authorized officer of the 

16 workers• co~nsation depart.ent or sl•ilar agency of 

17 another state certifying that an employer of such other 

18 state is bound by the Workers• Coepensation Act of the state 

1~ ana thdt its act will be applied1 to employees of the 

ZO e~loyer while In the state of Hontana shall be priaa facie 

21 evidence of the application of the Workers• Compensation Law 

22 of the certifying state. 

23 (5} The division ~ay, with the approval of the 

24 governor, enter into agreements with workers• compensation 

25 agencies of other states for- the purpose of pro.ulgating 
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regulations not inconsistent with the provisions of this act 

to carry out the extraterritorial application of 

workers• compensation laws of the agreeing states.• 

the 

Section 9. Repealer. Sections 92-201, 92-Z03o 92-205o 

92-207.1, 92-Z09o 92-210o 92-Z1lo and 92-llOZo R.c.~. l947o 

are repealed. 

-End-
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St~ATE BILL NO. 166 

INTRODUCED BY LABOR ANU EMPLOYMENT RELATIONS COMMITTEE 

ltEo CHAIRMAN 

BY REQUEST UF THE DIVISION OF WORKERS' COHPE~SATION 

A Bill FOR AN ACT ENTITLED: •AN ACT AMENDING SECTIONS 

92-£02.1, 92-204o1t 92-435o AND 92-614o R.C.Ho 1947; 

CREATING AN UNINSURED EMPLOYERS' FUND TO G~ANT TO ALL 

EHPLQYEES IN THIS STATE WORKERS" COMPENSATION BENEFITS EYEN 

IF TH~IR EMPLOYERS ARE NOT PROPERlY INSURED; PROYIOING FOR 

FUNDING OF THE FUND; DEFINING INSURER; A~D REPEALING 

SeCTIONS 92-201o 92-203, 92-205, 92-207.1o ·92-209, 92-210, 

92-211, AND 92-1102o R.C.Ho 1947.• 

BE 11 ENACTED BY THE LEGISLATURE OF THE STATE Of MONTANA! 

Section 1. Section 92-202.1, RoCoHo 1947, is amended 

to reao as follows: 

•92-202.1. Employments covered and employments 

exe~pted from coverage. +~~e~~-~he++-ne~-epp+y-~c-e"T-e+ 

~he--+e++ew~n~-~+eymen~~--uft+e~~--~he---emp+~~---e+Pe~ 

eeve~e~e---tinde~---~h~~--~• lJj_ Except as proyjaeg jn 

subsectjoo 121 of this sectjoo 1 the "orkers• Compensatjoo 

Act applies to all employers as defjoed ln_22 410.1 and to 

all employees as defined jo 92 411. An ewo!oyer who has any 

~~~~eryjce under any appointment or contract at 
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b~xpressed~pljed. oral or written. shall elect to 

be bound by the provisions of compensatjpn plan Np. 1. z. or 

3. Eyery employee whose employer is bound by the Workers• 

~gmpensatjpo Act js subjgct to and bguod by the compeosatjon 

plan that has been elected by the employer. 

121 Unless the employer elects coverage fgr these 

employments yoder the act and an jnsyrer allows such an 

electjo~ the Horkers• Compensatjon Act dpes not apply to 

any gf the follgwjng employments: 

t~tLal Household AND DOMESTIC e•ploy.ent. 

t~t.ib.l 

f3t..lti 

Casual employment as defjned jn 92-t36. 

Employment of members of an employer's family 

dwelling in h~ the employer's household. 

t~t~ Employment of sole proprietors or working 

members of a partnership. 

f5tLel Employment for which a rule of liability for 

injury, occupational disease, or death is provided under the 

laws of the United States. 

totLt1 Any person performing services in return for 

aid or sustenance only." 

~ection 2. Section 92-204.1, R.c.H. 1947o is amended 

to read as follows: 

"92-204.1• Election of employer and employee to come 

under act -- actoon d~ainst th•rd party causina onjury -­

~T9ht-te-~tib~098t+e"• Whe~e-&ftth-~he-emp+eye~--8ftft--e~+eyee 

-2- ~,; l6b 
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he•~-~+~e~eft~e-eeme For all employments c~ under ~h+~ 

~ ee~ Workers• Cgmpensatjoo ActT or for whjch an election 

has been made for cpyerage yoder the act. the provisions of 

~h+~ ~ act ~he++-e~ ~ exclusivey~ e"d--~ueh--e+ee~+e" 

~he++--b~--he+e-~e--be-e-su~~e~~~-by-~ueh-~mp+~~-e"d-~he 

~e~•~~~y-eftd-emp+eye~-e+-~ueh-emp+eye~-e"d-~eh--em~eyeey 

e~--emeft~--~hem~e+•e~y--e+--~~-~+gh~-~e-e"y-~h~~-me~hedT 

+e~m-e~-~+"d-e+~"~e~+efty-e~fte~e~m+fte~+e"--~~e+y--e~ 

~e-e"y-e~he~-eempeft~e~+e"T-~+"d-e+-d~~~m+"e~+e"-~he~~&+T 

e~--eeu~e--e+-e~-et-+ewo ~ui~ +"-equ+~yy-e~-~etu~~~ 

eem~+ew-~+gh~-er-~~medyY~~eeeed+ftg-whe~e~y--+e~-e~ 

en--eeeeu"~-&+--eftY--pe~~Ofte+--+"j~y--~e--~deeth-e+-sueh 

e~+oyeey--~eept--e~--~ueft--.+g~---.ey---he---he~e+fte+t~ 

~pee+++ee++y-~~e~e~-eftd-~e+eet+eft-~8++-h~d Except as 

proyjded jn 92-212• 92-213o A~D 92-214 for ynjnsured 

employers and except as otherwise provjded jn the Workers• 

Compensatjon Act• an employer js not sybject to any 

ljabjljty whatever for the death or personal injury to any 

employees covered by the Workers• Compensation Act. The 

Workers' Compensation Act bjnds the employee himself, and in 

case of death ~he++-h+ftd ~ his personal representative, 

and all persons havin~ any right or claim to compensation 

for his injury or death, as well as the employer, and the 

servants and ~mployees of such employer, and those 

conducting his business during liquidation, bankruptcy or 
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insolvency. The riqht to compensation and medical benefits 

as provided by this act ~he++~ not be affected by the fact 

that the injury, occupational disease~ or death is caused by 

the negligence of a third party other than the employer, or 

the servants or employees of the employer. wnenever such 

event ~he++-e~eu~ ~~to an employee while performing the 

duties of his employment and such event ~~e++-be ~ caused 

by the act or omission of some persons or corporations other 

than his employer, or the servants or employees of his 

employer, ~he"-~H~h ~ employee, or in case of his death 

his heirs. or personal representative shall, in addition to 

the right to receive compensation under this act, have a 

right to prosecute any cause of action he may have for 

damages against such persons or corporations. E~~he~ 

p~e•+dedy--~h~t--whefte.e~-~ueh Howeyer. jf an employee ~he++ 

~eee+v~ receives an injury while performing the duties of 

his employment and ~uefl ~ injury or injuries, so received 

by ~ueh ~ employee, are caused by the intentional and 

malicious act or omission ot a servant or employee of his 

employer, then ~uefl ~employee, or in case of his deatho 

his heirs or personal representatives, shall, in addition to 

the ri~ht to receive compensation under the w~~km@"&~ 

Workers• Compensation Act, have a riqht to prosecute any 

cause of action he may have for damages against ~u~h ~ 

servants or employees of his employer, causing ~ueh ~ 
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injury. P~cw+~~T--~he~--~e--~~+cye~--c~-+~~er-~he++-be 

ent+~+~e--~e--P~+--~ub~o9c~--~~--c++--ecmpen~e*+cn--enri 

bene+?ts--pcye--c~--~c--be--p~d--unee~--~h+~-e~T~~-c~ 

o~he~w+se--r~cw+eee--+ft--~h+s--~ee~+cn.--+he--e~p+cye~•s--or 

+n~~re~·~-~~~ht-e+-sub~~c~+Oft-~c++-be-c-++~~-++eft-~-~tteh 

e+e+mT--jud9men~--cr-~eecwery.--+he-emp+cyee-shc++-+n~~+~ute 

~uen-~h+r~-~erty-cet+cn-cfter-~+w+n~-the-em~e~-~-+ftsu~~ 

~ecsencc+e-ne~+ee-e+-n+s-+nteftt+cn-tc-+fts~+~~-sueh--~h~ 

pc~~y-ce~+cn•-+he-emp+cyee-mcy-~~e~-the~ueh-+~u~~-pcy 

e--~cpc~~+cnc~e--~he~e--c+--tfte--rec5cncb+e-eos~-+fte+ttft+~ 

c~~crneys~-+eesT-c+-sueh-~h+~~ty-ce~+Cft•-+he-+n~~r-mcy 

e+e~-nct-~c-pcr~+e+~~e-+ft-ehe--ecst--e+--~-~rd--~~T 

ce~+cnT--but--cs--~ueft-e+ee~cn-+s-mc~-*he-+~~er-~he++-be 

eeemed-~c-hewe-w~wee-+++~eeft~-t~a•t-e+-+ts-sueregc*+c" 

r+ghts-~rcn~ed-by-the-see~+cn.-PrcY+riedT-hcwewerT-~hc~-++-cn 

emp+eyee-~efu5es-cr-+~+s-~-+nst+tute--sueft--cet+en--.+th+n 

cne--t+t--yecr--+rcm--~he--e~--c+--+njury.-the-emp+cyer-cr 

+nsurer-mey-+n~t+tute-~ueh-th+rd-~~ty-cet+cn--+n--h+s--ncme 

cne--+er-h+s-bene++t-cr-th~-e+-h~-pe~scnc+-~~~eft~t+we· 

++-~he-emp+eyee-cr-h+s--persCftC+--re~resefttc~we--+nst+tutes 

sueh--tn+r~--pc~y--cet+cnT-he-~c++-ce-ent+t+ee-tc-ct-+e~t 

ene-~n+~e-t+t3t-e+--the--c~--~eecweree--ey--jud~en~--c~ 

ecm~~em+se--sett+ement--+ess--h+s-p~cpert+cncte-shere-c+-the 

recscneb+e-ecsts.-+ne+u~+nq-~t~neys&-fe~sT--+n--th~--ewent 

~ne--~meunt--e+-reecwe~y-+s-+nsu+++e+ent-tc-~rcw~e-h+~-w+th 
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thet-~mcunt-c+ter-~cyment-o+-subrcqct+cn.-+n-the--ewent--the 

e~p+cyer--~--+ftSure~-+nst+tHtes-sueh-th+rd-~ty-cet+cft.-he 

snc++-pcy-tc-the-eMp+cyee-any-cmount-reecwered--by--jud~~ 

c~--sett+ement--wh+eh-+s-+n-~eess-c~-~e-emcunt~c+d-cr-~ 

be-pc+d-~nder-~h+s-cet-cn emplcre~~s-cr-+ftsu~er~rec~eneb+e 

ecsts-cn~-c~tcrneys~-+ees.-Hctft+n~-ecntc+ned-+n-th+s~et+cn 

Shc++--prftWCftt--the--~+cyer--cr--+ftSHrCrT--iftCTud+nq---the 

~Tw~+cn--c+--wo~~s--ec•pensct+CftT--+rft.--eftter+ng--+ntc 

ecm~cmTse-c~~~ts-+n-sett+eeeftt-cf--sub~~ct+cn--rT~w 

++--de~h--re~+ts--+rem-tfte-+njary-cr-oee~fte+~s~ey 

the-eftp+cyer-she++-hcve-c-PT~-c+-eet+cn-c~e+ftS~-th+r~ 

pcPty--~cr--reecwe~y--c+-eny-ee&Uft~-pe+d-u~-~-ee~ftftd 

s~h-PT~h~c+-eet+cn-~~+-be-+n-c~t+cn-tc--cny--ecttSe--c+ 

cet+cn--ey--the--fte+rs--c~-~scfte+--representct+we--o+-the 

deeees~-+n-tne-ewent-thet-~e-cmcunt-c+--ec~ct+oft--c~ 

benefTts--pcycb+e--under--th+~cet-snc++-nct-hewe-been-~H++y 

~etere+ned-et--the--t+me--sueft--emp+oyee--cr--h+s--he+r~--cr 

~epscne+--representctTye~--cr-tfte-emp+cyer-~-+~~y-sftc++ 

reee+we-sett+ement-c+-h+s-cet+cftT-~rcsee~ted--es--c+cresc+~Y 

then--tne--~+w+s+on--she++-~et~ne-wn~-p~cpo~Tcn-cf-sueh 

sett+e~ent-sne++-be-c++cected--un~er--subro~et+cn--~nd--s~eh 

eeterm+nctTeft--mcy-be-cp~ec+ed-cs-efty-ether-det~~t+cn-c+ 

~~~-e+v+~+e"•" 

s~ction 3. There is a new R.c.M. section numbered 

92-204.2 that reads as follows: 
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92-204.2. Subrogation. (1) If an action is prosecuted 

as provid~d for in 92-204.1 and except as otherwi~e provided 

in this section, the insurer is entitled to subrogation for 

all compensation and benefits paid or to be paid under the 

Workers• Lompensation Act. The insurer's right ot 

subrogation is a first lien on the claim, judgment, or 

recovery. 

(2)(a) If the injured employee intends to institute 

the third party action, he shall give the insurer reasonable 

notice of his intention to institute the action. 

(b) The injured employee may request that the insurer 

pay a proportionate share of the reasonable cost of the 

action, including attorneys• fees. 

(c) The insurer may elect not to participate in the 

cost of the action. If this election is made, the insurer 

waives 50% of its subrogation rights granted by this 

section. 

(d) If the injured employee or the employee's personal 

representative institutes the action, the employee is 

entitled 

judgm~nt 

to 

or 

at least one-third of the amount recovered by 

settlement less a proportionate share of 

reasonable costs, including attorneys• fees, if the a~ount 

of recovery is insufficient to provide the employee with 

that amount after pay~ent of subrogation. 

(3) If an injured employee refuses or tails to 
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institute the third party action within l year from the date 

of injury, the insurer may institute the action in the name 

of the employee and for the employee's benefit or that ot 

tne ew.ployee's persondl representative. If the insurer 

institutes the action. it shall pay to the employee any 

amount received by judgment or settleeent which is in excess 

of the amounts paid or to be paid under the ~orkers• 

Lompensation Act after the insurer's reasonable costs, 

including attorneys• fees for prosecuting the action, have 

been deducted from the recovery. 

(4) 4n insurer may enter into compromise agreements in 

settlement of subrogation rights. 

15) If the amount of compensation and other benefits 

payable under the Workers• Compensation Act have not been 

fully determined at the time the employee, the employee's 

heirs or personal representatives, or the insurer have 

settl~d in any manner the action as provided for in this 

section, the division shall determine what proportion of the 

settlement shall ue allocated under subrogation. The 

division's determination may 

compensation judge. 

be appealed to the workers• 

~~ction 4. There is a new R.c.M. section numbered 

92-212 that reads as follows: 

92-212. Uninsured employers fund. (1) There is created 

an uninsured employers fund. The purpose of tne fund is to 

-8- Sil 166 



l. 

3 

4 

~ 

b 

., 
ll 

9 

10 

ll 

12 

13 

14 

~~ 

1b 

l1 

li:l 

19 

lO 

21 

n 

23 

24 

2'> 

\ 

SB 0166/03 

pay to ~n injured employee of an uninsured employer the same 

benefits the employee would have received if the employer 

had been properly enrolled under compensation plan No. 1, z, 

or 3. ~or tte purposes of this section, the words •uninsured 

e:np I oyer" mean an employer who has not proper! y complied 

•ith the provisions of 92oZOZolo The division shall 

administer the fund and shall pay all proper benefits to 

injUr8d employees of uninsured employers. 

(Z) The fund shall be funded in the following manner: 

(a) The division shall require that the uninsured 

employer pay to the fund a penalty of either double the 

premium amount the employer would have paid on the payroll 

of the employer's workers in this state if the employer had 

been enrolled with compensation plan No. 3 or S500• 

whichever is greater. In determining the premium amount for 

the calculation of the penalty under this subsection. the 

division shall make an assessment on how much premium would 

have ween paid on the employer's past 3-year payroll for 

p~riods within the 3 years when the employer was uninsured. 

An assessment prior to July lo 1977, may not be made. 

[o) Toe fund shall receive from an uninsured employer 

an dulount equal to all benefits paid or to be oai d fRUM THE 

£UllQ to an injured employee of the uninsured employer. 

[c) ln no event may an uninsured employer's combined 

l i abi 1 i ty under subsections (Z) (a) and (2} (b) of this 
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section exceed $30,000. 

[d) The division may, at the beginning of eac~ fiscal 

year, determine that the Sl,OOO assessments that are charged 

against an insurer in each case of an industrial deatn under 

9Z-709.1(13)(a) shall be paid to the uninsured employers• 

fund rather than the subsequent injury fund. 

tet--~ne-~~~he++--e~-be--+~~d--+~m--tne--~ate 

~eft~e+-+Hftd-+e~-pey~ft~-e+-beft~~-e~-~ey+ded-~~~~ 

~e~+- .. --Hewe.ef'T--ttfty---~ee++ee~eO--de-r-<tttMeeHetts 

be+~e-efty-gefte~ef-+Hftd-eppr~+eHe~-&re-e.pended. 

(3) Ift upon deeand of the division, an uninsured 

employer refuses to aake the payments to the fund that are 

provided for in subsections (2)(a) and (2)(b) above, the 

sums may be collected by the division through suit. The 

division may settle through compromise with an uninsured 

employer the amount due the fund under this section. 

(4) Proper surpluses and reserves shall be kept for 

the fund. The board of investments shall invest the moneys 

of the fund. The cost of administration of the fund shall be 

paid out of the money in the fund. 

(S) All appropriate provisions in the Workers• 

Lompensation Act apply to the fund in the same manner as 

they apply to compensation plans No. lo 2, and 3. 

[~) ~hen the division discovers an uninsured employer 
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it sh~ll o~de~ him to cease operations until he has elected 

to be bound by a compensation plan. An employe~ who does 

not comply with the division's order to cease operations is 

guilty of a misdemeanor. 

SECTION 5. THERE IS A NEW B.C.He SECTION NUMBEBtD 

~~AI REAQS AS FOLLOHS: 

92-213. Election of uninsu~ed employee to take under 

the fund or bring action against employer-- limitation on 

benefit entitlement under the fund. 

suffe~s an injury arising out of and 

(1) An employee who 

in the course of 

employment while working for an uninsured employer as 

defined in 92-212(l}o or an employee's beneficiaries in 

inju~ies resulting in deatho may elect to either receive 

benefits fro• the uninsured e•ployers fund or pursue a 

damage action against 

election has been made to 

the employer. 

either take 

However. 

from the 

once 

fund 

an 

or 

pursue a damage action, the election is final and binding on 

the employee or the employee's beneficiaries, heirs, and 

personal representatives. An injured employee or the 

employee's beneficiaries may not receive both benefits f~om 

the fund and pursue a damage action. If an injured employee 

or the employee's beneficiaries elect to brinq an action to 

recover damages for personal injuries sustained or tor death 

resultinq from person"ll inju~ies so sustained, it is not a 

defense for the employer that the: 
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{a) employee was negligent unless such negligence was 

willful; 

(b) injury was caused by the negligence of a fellow 

employee; or 

(c) 

incident 

employee 

to, or 

had assu~d the risks inherent ino 

arising out of his employment or arising 

fro~ the failure of the employer to provide and maintain a 

reasonably safe place to work or reasonably safe tools or 

appliances. 

(2) Notwithstanding the provisions of 92-212 and 

92-614o injured employees or an employee's beneficiaries who 

elect to receive benefits from the uninsured employers fund 

are not granted an entitlement by this state for full 

workers• co•pensation benefits from the fund. Benefits from 

the fund shall be paid in accordance with the sums in the 

fund. If the division determines at any time that the sums 

in the fund are not adequate to fully pay all claims, the 

division may make appropriate proportionate reductions in 

benefits to all claimants. The reductions to not entitle 

claimants to retroactive reimbursements in the future. 

Section 6. There is a new R.c.M. section NUMBERED 

~that reads as follows: 

Effective date of uninsured employers• fund. Except as 

provided in this section, 92-212 is effective on July 1, 

1~77. Payouts for benefits may not be made from the 
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uninsured employers• fund until the fund attains a level of 

$l5UoOOO or January 1o 1979, whichever occurs first. 

However, until payouts for benefits from the uninsured 

employers• •und begin, an uninsured employer, as defined in 

92-212(1) 9 is subject to suit by an employee who suffers an 

injury arisinq out of and in the course of employment. In 

•ny such action to recover dama9es for personal injuries 

sustained or for death resulting from personal injuries so 

sustained, it is not a defense that the: 

(l) employee was negligent unless such negligence was 

w++~u+ WILLFUL; 

(2) injury was caused by the negligence of a fellow 

e~ployee; or 

(3) employee had assumed the risks i nhe..-ent in, 

incid~nt to, or arising out of his employment or arising 

fro~ the failure of the employer to provide and maintain a 

reasonably safe place to work or reasonable safe tools or 

aupl iances. 

Section 7. Section 

read '>S follows: 

"92-435. Insurer 

92-435t R.t.Mo l94lt is amended to 

defined. ..Insu..-er" means .,..,., 

+n~~~e.,ee--eemp""T--eu~"e~+r~~ .. -~~ .. .,~ .. e~-bu~+.,~~-+...~h+~ 

~ta~~-+.,~u~+.,~-.. .,.,-em~+oye~-un~~--~"~~--ee~--.. .,e--+.,e+uee~ 

+ftdu~t~+e+--+n~u~"ee--fteeeuft~-e~ee~ed-by-t"+~-eet~-~., .. wn-e~ 

tne-•~tete-~u.,eM-an employer boyod by compensation plan No. 
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~· pn j nsurance company transact j no bys i ness under 

compensatjpn plan No. 2, the jodystrjal josyraoce accgunt 

under compensatjoo plan No 8 3, gr the yojnsyred employers• 

fund proyjded for in 92-212." 

Section a. Section 9Z-ol4o R.t.M. 1947, is amended to 

read as follows: 

"9Z-bl4o Who liable for injuries under the ~~+ere"t 

p+ens-e~ act and in what amounts~ extraterritorial 

application and reciprocity. (1) Every ~+&yeP-whe-sft&++ 

heeftMe--beund--by--eftd--~u~---~e---tfte---~re¥+s+<!n~--~ 

ee~~e~+en--p+en--numbe~--efte--~ty-end-~ emple,er-ene 

+n~ur~-wft&--s~e++--heeeme--~--hy--~--suhjeet--te--~ 

p~+s+en~--e+--ee.pensat+en--p+en--nueher--twe-trt~d-~e 

+ftdus~r+ft+-eee+deft~-~~nd-where-~~e-em~+ey~-e+--t~-+ftju~ed 

emp+eyee--"e~--eeeeme-bftunft-by-end-suhjeet-te-~~P~ft¥+~en~ 

e+-eem~e...~e~+eft-p+eft-~ew--3T-s~ft++-be jnsurer is liable for 

tne payment of compensation in the manner and to the extent 

hereinafter provided to an employee of ~n employer jt 

jnsyres who he~--e+ee~ee-~e--eeme-uftde~-~"+s-eet.-Oftd-whft 

~""++-~eee+•e recejyes an injury arising out of and in the 

course of his employment• oro in the case of his death from 

such injury, to his beneficiaries, if any. 

{L) If a worker employed in this state who is subject 

to th~ provisions of this act temporarily leaves the state 

incidental to that emoloyment and receives an injury arising 
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out of and in the course of such employment, the provisions 

of this act shall apply to such worker as though he were 

injured within this state. 

(3) If a worker from another state and his employer 

from another state are temporarily engaged in work within 

this state, this act shall not apply to them: 

{a) if the employer and employee are bound by the 

provisions of the Workers• Compensation Law or similar law 

9 of such other state which applies to them while they are in 

10 the state of Montana, and 

11 (b) if the workers• Compensation Act of this state is 

12 recognized and given effect as the exclusive remedy for 

13 workers eaployed in this state who are injured while 

14 te•porarily employed in such other state. 

15 (4) A certificate from an authorized officer of the 

16 workers• compensation department or similar agency of 

17 another state certifying that an employer of such other 

18 state is bound by the Workers• Compensation Act of the state 

19 and that its act will be applied to employees of the 

20 employar while in the state of Montana shall be prime facie 

21 evidence of the application of the Workers• Compensation Law 

22 of the certifying state. 

23 (5) The division may, with the approval of the 

24 governor, enter into agreements with workers• compensation 

25 agencies of oth€r states tor the purpose of promulgating 
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regulations not inconsistent with the provisions of this act 

to carry out the extraterritorial application of the 

workers• compensation laws of the agreeing states." 

Section 9. Repealer. Sections 92-20lr 92-203, 9?-205, 

92-207.1, 92-209, 92-210, 92-211• and 92-1102, R.c.M. 1947, 

are repealed. 

-End-
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