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xéaz‘ siLL No. ol _

INTRDODUCED B8Y _TABOR 5 EMPTLOYMENT RELAT. QMMITTEE.
e’chairman
BY REQUEST OF THE DIVISION OF WORKERSY-COMPENSATIUN

A BILL FOR AN ACT ENTITLED: MAN ALY AMENDING SECTIONS
92-202.1» 92-20%e 1y 92—435¢ AND 92-614s Relee 1947;
CREATING AN UNINSURED EMPLOYERS®' FUND TO GRANT TGO ALL
EMPLDOYEES IN FTHIS STATE WORKERS® COMPENSATION 3EMEFITS EVEN
IF THEIR EMPLOYERS ARE NOT PRUPERLY INSURED; PROVIDING FOR
FUNDING OF THE FUND; DEFINING 1INSURER; AND REPEALING
SECTIONS 92-201y 92-203¢ 92-205s 92-207ely 92-209y 92-210.

92-211y AND 92-1102s ReCoMe 19477

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section le Section 92-202ely ReCeMe 1947y is amended
to read as follows:

"G2-202ele Employments covered and_ ___employments
exempted from coverages ¥his-sct-shati-not—apply—to-any-of
the—--fotiowing——empltoyments-—uniess——the———employer-——etects
coverage-—-—under———this——aece+ (1) Excepk as provided _in
subsection {23 of this sections _the Workers*® _CLompensation

Act gpplies _to all employers as defined in 92-41U.]1 gng to

all emplovees_as defined in 92-4lle Ap employsr wng has any
employee in _service _under _any appgintment or confract of
hires expressed or implieds oral or writtens shall elect to
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b2 bound by the provisions of compensation plap Nos 1 24 oOr
3. Every ecmployee whose employer is bDound Dy the Workers!
Lompensation Act is subject to and bouond by the compensation
plan that _has_been elected by the cmployere

12} Unless the _employer elects coverage for these
ezploymenks under _the act _and an josurer aliows such ao
elections the Workers® Compensation Act does _not apply %o
any of the following employmentss:

t1313) Household employment.

+2¥{b) Casual empioyment as defjined in_92-436.

£3¥(c) Employment of members of an employer®s family
dwelling in h+s the employver®s householde.

t4#¥{d) Employment of sole proprietors or warking
members of a partnershipe

£5¥{g)l Employment for which a rule of liability for
injurys cccupational diseases or death is provided under the
laws of the United States.

t6¥(f) Any person performing services in return for
aid or ;ustenance onlye"

Section 2. Section 92-20%ely ReleMe 1947y is amended
to read as follows:

"32-204e.1le Election of employer and employee to come
undar 3act —— action against third party causing injury ——
r+gnt-to-subrogotion. hhere-both-the—empltoyer—-and-—-emptoyes

have——etected-to-come For all) eaployments covered under ehvs

S8 /44
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the ect dorkers® Cowmpensation Acty or for which an electjon
bas been made for coverage under the acte the provisions of
this the act shedd-be ara exclusivery and-—soch——eltection
shati--be——held-—to--be—a-surrender-by-such—empioyer—and-the
aervaﬂtSv—and—enp¥eyeeg-of—such—eup+oyer-and—;uch-—eﬂp%ayeev
as——among-——themsetvesy——of-—their-right-to—any—other—methody
form—or—kind-of-compensationr-or—determination—-thereofy-—or
to-any-other—cempensationy—or—kind-of-determination—thereofy
or——catse-—of-aetion—at-tonr-suirt-in-equityr-or—stotutory—or
common—taw—right-or-remedyr-or-proceeding-whatevery——for—-or
on-~-account——of-—any-—personalt--+ajury——to——or-death-of—such
employesy-—except-—as——such-——rights—-—may-—-——be———hereinafter
specificotty-grantedi-—and-sceh-election—shatt-bind Excent as
provided _in 92-2312 _for upinsured employars and excedt as
etherwise provided in the Workers® Compensation _Acts an
employer _is pot subDject o any liability whatever for the
death or personal jnjury to any employges covered Dy the
HWorkers® Compensation Acte The MWorkers® (ogmpeasation Ack
binds the employee himselfs and in case of desth shatdy——bind
bkinds his persconal representatives and all persons h'wing;
any right or claim to compensation for his injury or d:aths
as w211 as the employers and the servants and employees of
such employers and those conducting his business during
liguidationy bankruptcy or insolvencys The right to

compensation and medical benefits as provided oy this act
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ahat¥ js not be affected by the facit that the injurys
occupational diseases or death is caused by the nagligence
of a third party other than the employers or the servants or
employees of the employere Whenever such event shsti-occur
gccurs to an employee while performing the duties of his
employment and such event shat¥-be j5 caused by the act or
omission of some persons or corporations other than his
employery or the servants or employees of his employers then
sueh the employees or in case of his death his heirs or
personal representative shalls in addition to the right to
receive compensation under this acte have a right to
prosecute any cause of action he may bave for damages
against such persons or corporationse Fforther—providedy
that—whenever—sueh Howevery if an employee shaii--receive
receives an injury while performing the duties of his
employment and soeh the injury or injuriess 50 reczived by
saeh the employees are caused by the intentional and
malicious act or omission of a sarvant or eamplioyee of his
employere then swoeh Lhe employeey or in case of his dzathe
his heirs or personal representativess shalls in zadition to
the right +to receive coapensation under the workments
Workers! Compensation Actes have a right to prosecute any
czuse of action he may have for damages against seeh the
servants or employees of his employers causing swen Lhg

injurye Providedy—that—the-—employer——or-—insgrer-—sheti——be
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entitted——to——futi-—subrogation—-for——-ati-—compensation-—and
benefits—patd—or-to-—be——paid-—under—-thirs—-sety——except--as
stherwrse-—provided--in——this——secttrons——Fhe-—-employerts——-or
tnsurerts—right—ef-subrogation-shett-be-a-first—tien-on—such
etaimy—judgment—or-recoverys——Fthe-empioyee—-sheti--instreute
sdeh-third-perty-action—asfter-giving-the—emnloyer—or—insurer
reasenablte—-—nottrce-—of-his—intentiron-to—institute-such—third
party-ackienv-FRe-exployee-—may-—request-that—scch-insuorer—pay
a-proportionate—share-—of-—the-—resasonabte--costy-—including
attorneyst-feesy—of—svch-third-party-actions-Ffhe-insorer-may
etect——not-—to-——-participate-—in—-the—cost-of-the-third-party
nectiony-but—as-soch-eltectton—is-made-the-—insurer—-shati—-be
deemed-—to-have-watved-fifty-percent-{56%y-of-its—subrogation
rtants-granted-by-—the—sectionv-Providedv-howevery—that—+f—an
employee——refuses-—or-—fat¥s—to—institute—suecn—action-within
one—f{i}-year—from —the--date——of--injuryy——the——emplcyer——or
insarer——may—-instituate——soch-tnird-party—action—in-his—name
=nd-for-his-denefit-cr—that—of-hirs—9ersonat-—resressntativew
tf~-the-—empioyee——or-his-personst-representative—insticutes
such—third—party-ascerony-ne-shati-be-entitted——to——at——teast
oRe—thifrd-—ti/33--of-—the-—amount--recevered—-by—fodqmenc-or
compromiase—settlement—Iess—his—propoartionate——share——of-—thn
reasonable—-costsy—-+netuding--attorneyst-feesy—in—the—mvent
the-amount-of-recovery—is-insuffictent—¢to-provide——him—with

thet-—amount-—afrer-payrent—of—subrogations—Iin—the-event-the
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employer-or—insgrer—tnscitutes-such-third-party-—sctiony—-he
shatt—-pay-—-to-the-employee-any-amount-recovered-by—judgment
or—gsettiement—which-is-in-excess-of-the-amounts-pa+d-—or--to
be-patrd-under-this—set-an-employerts-or—insurerts-reasonante
costs—end-attorneysi-feess—Nothing-contained-in—this—section
shati---prevent-—-the-—empltoyer——or-—insurery——inctuding —the
division-—of-—workments-—compensationy-—from-—-entering—into
compromise-—sgreements-—in—settiement-of-subrogation—rightss
If-death-resates—from—the-injury——or——cecupational--diseaser
the-—employer—shali-have-a-right-of-action-asgainst-the-third
party-for-recovery—of-any—-amount-pard-vnder——tnis——acty-—and
such——right-—of-—action-shati-be—-in-addrtion-te-any-cause-of
action-by-—the--heirs——or-—personal——-representative-—of——the
decesseds——in——the-event-that-the-amount—of-compensation-and
benefits-payadble-under—this—act-shati-not—-have-—peen——futiy
determined-—at—-the—-time-—such——employee——or——his——heairs-or
personal-resresentatives—or-the-esmpltoyer-or——insurery——-shati
receive——settiement-—of-his-actiony-prosecoted-as-aforesaidy
then—thé—dé;is+on—sha}+—detefmine—uhat——proport+on-—of—-snch
setttement——sheti——be-——-attocated—-under—subrogation—and-suech
determimation—msy—be—oppeailed-as-any—other—determination——of
the-divisions"

Section 3. There is 2@ new RelLeMs section numcered
92-2G4eZ2 thet reads as followss:

92-204e2« Subrogatione {(l} If an action is prosecuted
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as provided for in 92-204.1 and except as otherwise provided
in this sectiones the insurer is entitled to subrogation for
all compensation and benefits paid or to be paid under the
Workers?® Compensation Acta The insurer®s right of
subrogation is a first lien on the claimy Jjudgments or
recoverys 7

{2)(a) If the injured employee intends to institute
the third party actions he shall give the insurer reasonable
notice of his intention to institute the action.

{b) The injured employee may request that the insurer
pay a proportionate share of the reasonable cost of the
actions including attorneys® fees.

(c) The insurer may elect not to participate in the
cost of the actione If this election is mades the insurer
waives 50% of its subrogation rights granted by this
sectione

{d) If the injured employee or the employee®s personal
rapresentative institutes the actiony the employee is
entitled to at least one—third of the amount recovered by
Jjudgment or settlement 1less a proportionate share of
reasonable costss including attorneys® feesy if the amount
of recovery is insufficient to provide the employee with
that amount after payment of subrogatione

(3) If an injured employee vrefuses or fails to

institute the third party action within 1 year from the date

.
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of injurys the insurer may institute the action in the name
of the employee and for the employee's benefit or that of
the employze®s personal representatives If the insurer
institutes the actions it shall pay to the employee any
amount received by judgment or settlement which is in excess
of the amounts paid or to De paid under tho Workers®
Compensation Act after the insurer®s reasonable costss
inctuding attorneys® fees for prosecuting the actions have
been deducted from the recoverye

{4) An insurer may enter into compromise agreements in
settlement of subrogation rightse

{5) If the amount of compensation and other benefits
payable wunder the MWorkers' Compensation Act have not been
fully determined at the time the employeesy the employee's
heirs or personal representativess or the insurer have
settled in any manner the action as provided for in this
sectione the division shall determine what proportion of the
settlement shail be allocated under subrogatione The
division®s determination may be appealed to the workers®
compensation judgee

Section 4 There i5s @ new ReL.Ms section numobered
92-212 that reads as follows:

32-212« Uninsured employers funde (1) There is created
an uninsured employers fund. The purpose of the fund is to

pay to an injured employee of an uninsured employer the same

-8
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benefits the employee would have received if the employer
had been properly enrolled under compensation plan No« ls 29
or 3. For the purposes of this sections the words ®"uninsured
employer”™ mean an employer who has not properly complied
with the provisions of 92.202s1e The division shall
administer the fund and shall pay all proper benefits to
injured employees of uninsured employerse

(2} The fund shall be funded in the following manners:

(a) The division shall require that the uninsured
employer pay to the fund a penalty of either double the
premium amount the employer would have paid on the payroll
of +the employer's workers in this state if the employer had
been enrolled with compensation plan No. 3 or $500,
whichever is greater. In determining the premium amount for
the calculation of the penalty under this subsections the
division shall make an assessment on how much premium would
have been paia on the employer®'s past 3-year payroll for
periods within the 3 years when the employer was uninsured.
An assessment prior to July ly 1977y may not be mades

(b} The fund shall receive from an uninsured employer
an amount equal to 2all benefits paid or to be paid ta an
injured employee of the uninsured employer.

(c} In no event may an uninsured employer®s combined
Tiability wunder subsections (2}{a} and (2)(b)} of this

saction exceed $30+4000.
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(d) The division mays at the begimning of each fiscal
years determine that the $1+000 assessments that are charged
against an insurer in each case of an industrial death under
92-709«1{13)(2) shall be paid to the uninsured employers®
fund rather than the subsequent injury funde.

{e) The fund shall alsce be funded from the state
general fund for payment of benefits as provided for in this
sectione Howevery any amounts collected under subsections
{2¥{a)e (2)}(b)e or (2)(d) of this section shall be expended
before any general fund appropriations are expendede

{3) 1Ifs upon demand of the divisions an wuninsured
employer refuses to make the payments to the fund that are
provided for in subsections {(2){a) and (2){(b) aboves the
sums may be collected by the division through suite The
division may settle through compromise with an uninsured
employer the amount due the fund under this sectione

{4} Proper surpluses and reserves shall be kept for
the funds The board of investments shall invest the moneys
of the ;und- The cost of administration of the fund shall be
paid osut of the money in the fund.

{5) Al} appropriate vrovisions in the Workers®
Compensation Act apply tc the fund in the same manner as
they apply to compensation plans Noe. 1y 2¢ and 3.

(&) Hnen the division discovers an uninsured employer

it shall order him to cease operations until he has elected

-10~-



10

11

12

13

i4

15

16

17

18

19

20

21

22

23

24

25

LC 1088/01

to be bound by a compensation plans. An employer who does
not comply with the division®s order to cease operations is
quilty of a misdemeanore

Section 5« There is 2 new ReCeM. section that reads as
follows:

Effective date of uninsured employers® funde. Except as
provided in this sections 92-212 is effective on July 1y
1977 Payouts for benefits may not be made froa» the
uninsured employers® fund until the fund attains a level of
$150+000 or January 1l» 1979y whichever occurs firstae
Howevers until payouts for benefits from the uninsured
employers® fund begins an uninsured employers as defined in
92-212{1)s is subject to suit by an employee who suffers an
injury arising out of and in the course of employmente In
any such action to recover damages for personal injuries
sustained or for death resuiting from personal injuries so
sustaineds it is not a defense that the:

{1} employee was negligent unless such negligence was
wilful;

(2) injury was caused by the negligence of a fellow
employe2; or

{3) employee had assumed the risks inherent iny
incident tos or arising out of his employment or arising
from the failure of the employer to provide and maintain a

reasonably safe place to work or reasonable safe toocls or
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appliancesa

Section 6« Section 92-435s ReCeMa 1947y is amended to
read as follows:

®g2-435. Insurer defineda "Insurer™ means Iany
nsurance-company—authorized-to-trensact——business——in——this
state-——insuring-—any-—employer——under-—this-act-and-inciudes
+ndustriat—insorante—account-creasted-by-—this—acty-——known—-as
the--%state—fund®-an _employer bound by compensation plan Noe
le _an _ipsurance company _transacting  Dusiness __under

Section 7« Section 92-614s ReleMa 1947y is amended to
read as follows:

*32-614« Who liable for injuries under the different
prans-—of act and in what amountsy == extraterritorial
application and reciprocitye (1} Every employer--who-—shaitt
become—-—bound———by———end---subject--to——the—-provisions--of
compensation—-pian—number-one-t{iyv-—and-—every-—employer——and
insurer——who-—-shatt-—pecome-—pound--by--and-—subject~—to-the
provisions—of-compensation—plen--—number——two——{2}vy-——and-—the
+ndustriost-—nceident--fund-where—-the-emptoyer—of-the-injured

empltoyee—has—-become-bound-by-snd-subject-to-—-the—-provisions

© of-—compensatron-plran—Nor-—-3y-snati-be jngurer is liable for

the payment of compensation in the manner and to the extent

-12-
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hereinafter provided to an employee of _an employer it
insures who has—elected-to-come-——under-—this—-acty——and--who
shalti--recetrve reCceiyes an injury arising out of and in the
course of his employmenty ory in the case of his death from
such injurys to his beneficiariess if any.

(2) If a worker employed in this state who is subjact
to the provisions of this act temporarily leaves the state
incidental to that cmployment and receives an injury arising
out of and in the course of such employments the provisions
of this act shall apply to such worker as though bhe were
injured within this state.

(3y 1f a worker from another state and his employer
from another state are temporarily engaged in work within
this states this act shall not apply to them:

{a} if the employer and employee are bound by the
provisions of the Workers® Compensation Law or similar Jaw
of such other state which applies to them while they are in
the state of Montanas and

tb) if the Workers® {ompensation Act of this state is
recognized and given effect as the exclusive remedy for
workers employed in this state who are injured while
temporarily employed in such other state.

(4 A certificate from an authorized officer of the
workers® compensation department or similar agency of

another state certifying that an employer of such other

-13-
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state is bound by the Workers® Compensation Act of the state
and that its act will be applied to employees of the
employer while in the state of Montana shall be prima facie
evidence of the application of the Workers® Compensation Law
of the certifying state.

(5) The division mays with the approval of the
governors enter into agreements with workers® compensation
agencies of other states for the purpose of promulgating
regulations not inconsistent with the prowvisions of this act
to carry out the extraterritorial application of the
workers® compensation laws of the agreeing states.™

Section 8. Repealer. Sections 92-201s 92-203s 92-205
92-20Tely 92-209y 92-210y 92-211s and 92-1102+ ReCeMe 1947,
are repealeda

—-End-

-14-



STATE O9F MONTANA
REQUEST NO. _135-77
FISCAL NOTE -

Form BD-15

In compliance with a written request received January 21 L1977 , there is hereby submitted a Fiscal Note
for Senate Bill 166

pursuant to Chapter 53, Laws of Montana, 1965 - Thirty-Ninth Legislative Assembly.
Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members
of the Legislature upon request.

DESCRIPTION OF PROPOSED LEGISLATION:

An act creating an uninsured employers’ fund to grant to all employees in this state Workers’ Compensation benefits even
if their employers are not properly insured; providing for funding of the fund; and defining insurer.

ASSUMPTIONS:

1. Benefit payments will become effective July 1, 1977.
2. The state’s General Fund will provide the initial $160,000.

FISCAL IMPACT:

FY 78 FY 79 TOTAL
General Fund appropriation required ) $150,000 $ 0 $150,000

BUDGET DIRECTOR ’
Office of Budget and Program Planning g

Date: = D% -7
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Approved by Committee
on Finance& Claims

SENATE BILL NOe 1606
INTROCUCED BY LABOR AND EMPLOYMENT RELATIONS COMMITTEE
LEEs CHAIRMAN

£Y REQUEST OF THE ODIVISION OF WORKERS® LOMPENSATION

A BILL FOR AN ACT ENTITLED: AN ACT AMENDING SECTIONS
92-202.1y 92-204%ely 92—435s AND 92-6l4y RelCeMe 1947;
CREATING AN UNINSURED EMPLOYERS® FUND TO GRANT TO ALL
EMPLOYEES IN THIS STATE WORKERS®' CONPENSATIGN BENEFITS EVEN
IF THEIR EMPLOYERS ARE NOT PROPERLY INSURED; PROVIDING FOR
FUNDING OF THE FUND; DEFINING INSUR?R; AND REPEALING
SECTICNS 92-201y 92-203+ 92-205+ 92-207.1+ 92-209s 92-210,

92-211ly AND 92-1102s ReCoMa 194T."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section le Section 92-202«41ly ReCeMe 1947y is amended
to read as follows: '
#92-202.1. Employments covered and  employzents
axempted from coverage. Fhis—aet—shati-not-appiy—to-any-eof
the-—-foltowing—-empiloymenta——untess-—the-——empieyer——etects

coverage———under———this——set+ (1) Except 4as  proyided _in
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+*3¥(a) Household AND DOMESTIC( employmente

+2¥(h) Casual employment as defined in 92-436.

+33{c) Employment of w»sembers of an eaployer*s family
dwelling in his the employer*s househoid.

+4#¥(d)l Employment of sole proprietors or working
members of a partnershipe

+5¥ie) Employment for which a rule of liability for
injurys occupational diseases or death is provided under the
Taws of the United States.

t+6+(f) Any person performing services in return for
ald or sustenance onlye™

Section 2. Section 92-204.1ly ReCeMs 1947+ is amended
to read as follows:

%92-204.1a Election of employer and employee to come
under act -- action against third party causing injury —

right—to—subrogation. Where-both—the—employer—-and——emptoyee

—-2- S8 166
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hove-—elected—to—come Fay all employments covared under this
the eet dorkers' Compensatioon Actv or for which an election
has been made for coverage under the acts the provisions of
this the act shati-be are exclusiveyy and——such——eiection
sheli——be-—hetd--to—--be-s-surrender—by-suvch-emptoyer—and-the
servantsr—ond-employees-of-such-employer-and—such——enpioyeer
as--among-—thensel vesy——of-—their—-right-to-sny-other—methody
fora-or—kind—of-cospensationy-or-detersination-—thereofy——or
to-sny-ether—compensatieny—or—kind-of-detersination-thereofy
or——counse——of—action-at-iawvr—suit—in-equityvy-or-stetutory-or
cosmon—taw—right-er—resedyr—or-proceeding—whateveryr—for-—or
on——account——of-—eny——personal—injury-—to——or-desth—of-sueh
employeey-——except——as——sueh-—rights-——say-———be———-hereinafter
specificaliy—grantedt—and-suech—etection—shati—bind Except as

i = = = for _unigsured

Hnz;szs:_Lgnngn;a;inn_gn;_hing; the employee himselfy, and in
case of death sha¥t—bind Linds his personal representatives
and all persons hawing any right or claim to compensation
for his injury or deaths as well as the employers and the
servants and employees of such employers and those

conducting his business during ligui« ions bankruptcy or
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insolvencye The right to compensation and medical benefits
as provided by this act shatt js not be affected by the fact
that the injurys occupational diseasex or death is caused by
the negligence of a third party other than the employers or
the servants or employees of the employer. Whenever such
event sha%i—oeeuf>n;sn;§ to an employee while performimg the
duties of his employment and such event shatt-be j35 caused
by the act or owmission of sompe persons or corporations other
than his employers or the servants or employees of his
employers them—suwech the employees or in case of his death
his heirs ;r personal representative shally in addition to
the right to receive compensation under this acts have a
right to prosecute any cause of action he may have for
damages against such persons or corporationse Further
providedy-——that-—whenever—such Howevers if an employee shatd
reeeive recejiyes an injury while performing the duties of
his employment and sueh the injury or injuriess so received
by sweh the employees are caused by the intentional and
malicious act or oaission of a servant or employee of his
employers then soveh the employees or in case of his deaths
his heirs or personal representativess shalls in addition to
the right to receive compensation under the werkments
Horkers® Compensation Acty have a right to prosecute any
cause of action he may have for damages against such the

servants or employees of his employers causing such the
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injurye #Provicedy—~that-—the--employer--or—insurer—shati-be
entitied--to--folt——subregation——fer--sii——compensation——and
benefita——paid-—or——to-—be-—paid-—under—thiz-eetr-except—as
otherwise——provided-—in——this—sectione——Fhe——employeris-—or
+asureris-right-of-subrogation—shalt-be-a—first-Iten—on—sueh
ctainy——judgment—or-recoveryv——Fhe—enployee—shaid—institute
such—third-party-osction—after—giving-the—esployer—or—insurer
reasonable-notice—of-his—intention—to-institute-—sueh~—third
party—actionv—Fhe-empiloyee—nay—request-that-such-insurer—puy
a——proportionate——share—of——the——reasonabie—costv-inetading
ettornefsl—feosv—of-sueh—ehifé—perty-aetipnf—¥he—inaurer--ay
eleet-not—to-participote—in—the—cost—of—-the——third-—porty
aeriony——but—~as-—sueh-election-is—nade—the—insurer—shati—be
deemed-to—have-waived-fifty—pereent-156%)-of-its-subregation
righte-gronted-by-the-sections—Providedy-howevery—that—if-an
employee—refuses—or-faits-to—institute —such -secion-—within
ene—-fii-—yeef—-fre-*—the—-date-—of-;injuryv—the—emp+orer—of
rasurer-mey-institute—such—third-pearty-action-—+n——his-—name
and—-for—nirs—benefit—or-that-af-his-personal-—representatives
i f-the-employee-~or—his——-personst--representative-—institutes
sgeh-—third——party--actiony-he-shatt—be-entttied—to-at-tenst
one—ehird—{if3y—of-—the——amount-—recovered-—by——judgment——or
compromise——settiement——tess-—hia-proportionste—share—of-the
reasonsble-costsy—inctuding-ettorneyst—feeyy——+n-—the-—event

the-—amount—of-recovery—is~insufficient-—to-provide—him—with
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that;anouﬂe-efter—payuent-ef-snbfogat+enr—iﬂ-the-—event—-the
e-p%eyef*—or—-insnref—iﬂatétutes—sueh-thifd—parey—Qeténﬂr‘he
shali-pay—to-the-enployee-any-anount-recovered——by-—judgment
ef—-seteie-ent-—-hieh—is—in—exeess—ef—the—amounts—paid—of—to
be-paid-under—-this-act—an—employeris-or—-insurerts—reasonable
eosts—and-attorneyst—feesv-Nothing—contained—in-this-section
shati--prevent——the——eaployer—or—insurery—inciuding-—=the
division—of— -workments——ecompensatienvy-—froem——entering—inte

promtse—agy ts—in—settiesent-of-——subrogatien——~rightss
Ff--death—-~—resuits-—from—the-injury-or-oceupational-—diseasey
the-eaployer—shati-have-a—right-of-actior—ageinst—the-—third
party—feor-—recovery—of-any-amount-psid—under—this-sety—and

soeh-right-of-action—sheli-be—in—addition—te-—any-—cause——of
action——by——the-—heirs—-or—-personasl——representative——of-the
deceaseds—in—the—event—that-the-amount—of--compensation——and
benefits——paysbie-—under-——ethis—sct-shali—not—-have-peen—fully
determined-at——the—time—such—empltoyee——or-—his——heirs-—or
personal-—representetiver——or~the-employer-or—-insurerv—shalti
reeerve-settienent-of—his—setiony-prosecuted-—as——aforessidy
then——the——diviasion-——shali-determine-what—prepertion—of—such
settierent-shali-be—-aliccated—under——subrogation——and——such
determination——may-be—appeated—as-eny-other-determination—of
the-divisione”

Section 3. There is a new Re.CeMe section numbered

92-204«2 that reads as follows:
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92-204eZ2« Subrogatione (1) If an action is prosecuted
as provided for in 92-204«1 and except as otherwise provided
in this sections the insurer is entitled to subrogation for
all coapensation and benefits paid or to be paid under the
Workers®* Compensation AcCte The insurer®s right of
subrogation is a first lien on the claime judgment, or
recoverye

(2){ay If the injured employee intends to institute
the third party actiones he shall give the insurer reasonable
notice of his intention to institute the action.

{b) The injured employee may request that the insurer
pay a proportionate share of the reasonable cost of the
actions including attorneys® fees.

{c) The insurer wmay elect not to participate in the
cost of the actione If this election is mades the insurer
waives 50% of its subrogation rights granted by this
sectione

{d) If the injured employee or the employee’s personal
representative institutes the actions the employee is
entitlied to at least one~third of the amount recovered by
jucénent or settlement less a proportionate share of
reasonable coustses including attorneys® feess if-the amount
of recovery is insufficient to provide the employee with
that amount after payment of subragatione

{(3) 1If an injured eaployee r-fuses or fails to
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institute the third party action within 1 year from the date
of injurye tha insurer may institute the action in the name
of the employee and for the employee®s benefit or that of
the employee's personal representativee If the insurer
institutes the actions it shall pay to the employez any
amount received b} Jjudgment or settlement which is in excess
of the amounts paid or to be paid under the wWorkers®
Compensation Act after the insurer®s reasonable costsy
including attorneys*® fees for prosecuting the actions: have
been deducted from the recoverye.

(%) An insurer may enter into compromise agreements in
settiement of subrogation rights.

{5) If +the amount of compensation and other benefits
payable under the Workers® Compensation Act have not been
fully determined at the time the employeey the employee‘'s
heirs or personal representativess or the insurer have
settled in any manner the action as provided for in this
sections the division shall determine what proportion of the
settlement shall be allocated under subrogations The
division®s determination may be appealed to the workers®
compensation judge.

Section 4« There is a new ReCeMe section numbered
92-212 that reads as follows:

92-212. Uninsured employers funde (1) There is created

an uninsured enmployers funde The purpose of the fund is to
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pay to an injured employee of an uninsured employer the same
benefits the employee would have received if the employer
had been properly enrolled under compensation plan Noes 1y 2+
or 3. For the purposes of this sections the words “uninsured
esployer™ mean an eaployer who has not properly complied
with the provisions of 92.202«1le The division shall
administer the fund aand shall pay all proper benefits to
injured employees of uninsured employerse.

(2} The fund shall be funded in the following manner:

{a} The division shall require that the uninsured
employer pay to the fund a pemnalty of either double the
premium amount the employer would have paid on the payroll
of the employer®s workers in this state if the employer had
been enrolled wWwith compensation plan Noe. 3 or 3500,
whichever is greater. In determiming the premium amount for
the calculation of the penalty under this subsections the
division shall make an assesswent on how much premium would
have been paid on the employer®s past 3~year payroil for
periods within the 3 years when the employer was uninsured.
An assessment prior to July le 1977y may not be made.

(b} The fund shall receive from an uninsured employer
an amount equal to all benefits paid or tc be paid EROM THE
EUND to an injured eamployee of the uninsured eaployer.

(¢} In po event may an uninsured <mployer?®s combined

Tiability under subsections (2)(a) and (2)i{b) of this
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section exceed $305000

(d) The division mays at the beginning of each fiscal
years determine that the $1,000 assessments that are charged
against an insurer in each case of an industrial death under
92-709,1(i3}(a) shall be paid to the uninsured employers®
fund rather than the subsequent injury fund.

fey—Fhe—fund—shati-——alao—be—funded-——from——the-—state
generel-fund—-for-payment-of—benefits—os—provided—for-in—this
sectiony—-Howevery—-any——apounts—cellected—uynder-subsections
t2Htervy-t2tbfvor-t23tdi-of~this-seetion-shaii-be-—expended
before—any—general-fund-appropriations—are—expendeds

(3) Ifsy upon demand of the divisions an uninsured
employer refuses to make the payments to the fund that are
provided for ia subsections ({2)(a) and {2)(D)} aboves the
sums may be collected by the division through suite The
division may settle through compromise with an uninsured
employer the amount due the fund under this sectione

{#) Proper surpluses and reserves shall be kept for
the funde The board of investments shall invest the moneys
of the funde The cost of administration of the fund shall be
paid out of the money in the funde

(5) A1l appropriate provisions in the Workers*
Compensation Act apply to the fund in the same manner as
they apply to compensation plans Noe ls 2y and 3.

(6} When the division discovers an uninsured employer
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it shall order him to cease operations until he has elacted
to be bound by a compensation plan. An employer who does
not comply with the division®s order to cease operations is
quilty of a misdemeanore

SECTION 5, THERE IS A MEW RaCeMe SECTION NUMIEREQ
92-213 THAT READS AS FOLLQ@S:

92-213« Election of uninsured employee to take under
the fund or bring action against employer —— limitation on
benefit entitlement under the funde (1) An employee who
suffers an injury arising out of and in the course of
employsent while working for an uninsured employer as
defined in 92-212{(1l)+ orf an esmployee's beneficiaries in
injuries resulting in deaths may elect to either receive
benefits from the uniansured employers fund or pursue a
daaage action against the employer. Howevers once an
election has been made to either take from the fund or
pursue a damage actions the election is final and binding on
the employee or the employee's beneficiariess heirss and
personal representatives. An injured employee or the
employee®s beneficiaries may not receive both benefits from
the fund and pursue a damage actione If an injufed enployee
or the employee's beneficiaries elect to bring an action to
recover damages for personal injuries sustained or for death
resulting from personal injuries so sustaineds it is not a

defense for the employer that the:
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{2) eaployee was nejligent unless such negligance was
willful;

{b) injury was caused by the negligence of a fellow
eaployee; or

{c) employee had oassumed the risks inherant ine
incident tos or- arising out of his employment or arising
from the failure of the employer to provide and maintain a
reasonably safe place to work or reasonably safe tools or
appliancesa.

(2} Notwithstanding the provisions of 92-212 and
32 67ty inju}ed employees or an esployee’s beneficiaries who
elect to receive benefits from the uninsured employers fund
are not granted an entitlement by this state Ffor full
workers® compensation bencfits from the fund. Benefits from
the fund shal) be paid in accordance with the sums in the
funde If the division determines at any time that the sums
in the fund are not adeguate to fully pay all claimss the
division may make appropriate proportionate reductions in
benefits to all claimants. The reductions to not entitle
claimants to retroactive reimbursements in the futures

Section 6« There is @ new Rele«M. section HUMBERED
22-214 that reads as follows:

Effective date of uninsured employers® funde Except as
provided in this sectiones 92-212 is effective on July 1»

1977. Payouts for benefits may not be made from the
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uninsured employers® fund until the fund attains a level of
$1504000 or January 1y 1979y whichever occurs firste
Howevery until payouts for benefits from the uninsured
2mployers® fund begins am uninsured employer, as defined in
92-212{1)s is subject to suit by an employee who suffers an
injury arising out of and in the course of employment. In
any such action to recover damages for personal injuries
sustained or for death resulting from persomal injuries so
sustainedsy it is not a defense that the:

(1} employee was negligent unless such negligence was
widfud NILLFUL:

{2) injury was caused by the negligence of a fellow
employee; or

(3) employee had assumed the risks inherent ins
incident tor or arising out of his employment or arising
from the failure of the employer to provide and maintain a
reasonably safe place to work or rea;onable safe tools eor
appliances.

Section T« Section 92-435s ReleMs 1947y is amended to
read as follows:

"g2-435. Insurer defined. *Insurer®™ means any
insurance——company——osutherired——to—transact—pusiness—in—tires
state—insuring—eny-employer——under——this—act—-and-—inectudes
indoustriat—insurence——account-created-dy—this-zcty—known—es

the—*state—fund®*-aq_employer bound by compensation plan Noe

-13- 58 lbé

I A B T R ]

]

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

SB 0166703

Section 8« Section 32-61%r RsCeMae 1947y is amended to
read as follows:

*92—61l4. Who 1liable for injuries under the different
ptana—of act and in what amountse — extraterritorial
application and reciprocity. (1) Every employer—who-shald
becone—~bound-—by——end—subject——to——the———provisions——of
compensation—-plan——musber-—one—tiyvr-ond-every-esployer—and
insurer—who—shaltl-—-become—bound-—by——and—subject-—to——the
provisions—of-——conpensation—plen—nusber—eno—{tiiv—and—the
industrial-oeceident—Ffund-wnhere—the—enployer—eof—the——injured
employee——has——-become—bound—by-and—subjeect-to—the-provisions
of-compensation—plon—Nor—3v-shetl-be insurer §s liable for

the payment of compensation in the manner and toc the extent

hereinafter provided to an employee of an employer _jt
insures who heas—-etrected-—to-—come—under—this—acty-and—who
shett-receive receives an injury arising out of and in the
course of his employmenty ore in the case of his death from
such injurys to his beneficiariess if anye.

{2) 1If a worker employed in this state who is subject

to thne provisions of this act temporarily leaves the state

incidental to that employment and receives an injury arising
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out of and in the course of such employments the provisions

of this act shall apply to

injured within this statee

such worker as though he were

(3) If a worker from another state and his employer

from another state are temporarily engaged in work within

this states this act shall not apply to theam:

{(a} if the employer and

employee are bound by the

provisions of the Workers* Compensation Law or similar law

of such other state which applies to them while they are in

the state of Montanaes and

(b) if the Workers' Compensation Act of this state is

recognized and given effect as

the exclusive remedy for

workers employed in this state who are injured while

temporarily employed in such other state.

{4) A certificate from an authorized officer of the

workers?® compensation department or similar agency of

another state certifying that
state is bound by the Workers®
and that its act will be
employer while in the state of
evidence of the application of
of the certifying statee.

{5) The division mays

an employer of such other
Compensation Act of the state
applied to employees of the
Montana shall be prima facie

the Workers' Compensation Law

with the approval of the

governors enter into agreements with workers® compensation

agencies of other states for the p rpose of promulgating

-35-
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regulations not inconsistent with the provisions of this act
to carry out the extraterritorial application of the
workers® compensation laws of the agreeing states.”

Section 9. Repealer. Sections 92-201s 92-203e¢ 92-205s
92-20Tely 92~209y $92-210y 92-21ly and 92-1102+ RelCeMe 1947T»
are repealed.

~End-
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SENATE BILL ND. 166
INTRODUCED BY LABOR AND EMPLOYMENT RELATIONS COMMITTEE
LEEs CHAIRMAN

BY REQUEST OF THE DIVISION OF WORKERS* COMPENSATION

A BILL FOR AN ACY ENTITLED: MAN ACT AMENDING SECTIONS
92-2024 1y 92-204%e 1y 92-435y AND 92-6l4y ReCeMe 1947;
CREATING AN UNINSURED EMPLOYERS® FUND TO GRANT TO ALL
EMPLOYEES IN THIS STATE WORKERS® COMPENSATION BENEFITS EYVEN
IF THEIR EMPLOYERS ARE NOT PROPERLY INSURED; PROVIDING FOR
FUNDING OF THE FUND; OEFINING INSURER; AND REPEALING
SECTIONS 92-201s 92-203s 92-205¢ 92-207«ls 92-209y 92-210y

92-211¢ AND 92-1102s ReleMs 1947e"

BE IT ENACTEUL BY THE LEGISLATURE OF THE STATE OF MONTANA:Z
Section la Section 92~202ely ReleMe 1947, is amended
to read as follows:
®g2-202«1e Employments <covered . _and _ employments
exempted from coverages Fhis-sct—shaii-not-sppiy-to—eny-of
the-—foltowing—-enpltoyments-—untess——the———employer——-etects

coverage-—-under———this——aet+ (]) Except a5 provided _in
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+k¥1a) Household AND DOMESTIC ewmploysent.

+2¥ih} Casual employwent as defiped in _92-436.

£33ic) Employment of seabers of an employer®s family
dwelling in his the employer®s householde

+4¥f{d} Employment of sole proprietors or working
members of a partnershipe.

+5¥(e) Employment for which a rule of liability for
injurys occupational diseasey of death is provided under the
laws of the United States.

+64(f) Apy person performing services in return for
aid or sustenance onlye"

Section 2+ Section 92-204e.ls ReleMe 1947+ is amended
to read as follows:

%92-204«1le Election of employer and employee to come
under act -— action against third party causing injury —

right-to—subrogation. Where-both—the—empltoyer——snd——employee
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have—ejected-to-come For all employsments coyered under &ihrrs
the aet Horkers® Compensation Actv or for which an election
has__beep pade for coverage uander the acts the provisions of
this the act sheld-be are exclusivery and-—such-——-election
sheti——be-—-hetd-~to--be-e—surrender—by-such-empltoyer—and-the
servontsy—end-enployees—of—such—esployer—and—such—employeey
e3--—ameng——themselvesy -of ——their-right-to-any-other-methody
form—or—kind-cf-compensationy-or—deterainstion—--thereofr-—or
to-sny-other-compensationy-or-kind-of-determination—thereofy
or-—couse-—of —action-at—tawr—sait—in—equityr-or-stetuteory—er
common—itaw-riqht-or-resedyy—or—proceeding-whotevery—for——or
on-—acecount—-of-—any—-personat-—imjury-—to—or—death—¢ “—aueh
eapleyeey——enxcept——osr——suech——rights———may-——be-——hereinafter
specificoaliy-grantedt—and-such—election—shatl-bind Except as
provided _ in  92-212« 92-213s AND _92-214 for  uiinsured

Horkers® Compensation AcL Dinds the employee hims2lfs and in
caée of death sheid-bind Rinds his personal representatives
and all persons having any right or claim ta compensation
for his injury or deaths as well as the employers and the
servants and employees af such employery, and those

conducting his business during Jliquidations bankruptcy or
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insolvencye The right to compensation and medical benefits
as provided by this act shad¥ is not be affected by the fact
that the injurys occupational diseases or death is caused by
the negligence of a third party other than the employers or
the servants or employees of the employer. Whenever such
event shati-oeeur pccurs to an employee while performing the
duties of his employment and such event sha¥t-be j3 caused
by the act or omission of some persons or corporations other
than his employers or the servants or employees of his
employers then—such ihe employees or in case of his death
his heirs or personal representative shalls in addition to
the right to receive compensation under this acty have a
right to prosecute any cause of action he may have for
damages against such persons or corporationse Further
providedy-—thet--whenever—such Haowevers if an employee shatd
recetve recejyes an injury while perforaing the duties of
his employment and swed the injury or injuriesr 50 received
by sueh the employees are caused by the intentional and
malicious act or omission of a servant or employee of his
employers then soeh the employees or in case of his deaths
his heirs or personal representativess shalls in addition to
the right to receive compensation under the workments
Horkers® Compensation Acts have a right to prosecute any
cause of action he may have for darages against sweh the

servants or employees of his employers causing such Lthe
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injurys Pfrevidedy-—thet—-the——enployer-—or—insurer-sheti-be
entitied—to —fult—subrogation——fer——ali-—compensationm —and
benefits-—paid-—or——to——be——paid-—under——this—dcty-except—as
otherwise——provided-—in—this—sectionv—Fhe-—-employerts——or
clainv-—judgment—or-recoveryv——The—eaployee—shati—institute
such—third-party-action—after—qgiving-the-employer-or—insurer
perty-eoctions—Fhe—enployee—mayrequest—that-such—insurer—pey
a—proportionate-—share—of——the--reasonable—costy-inchuding
ettorneysi-—feesy—of —such-third-party-ectionv-Fhe—insurer-say
elect-not—to-participate—in-the—ecost-—of-—-the-—third-—perty
actiony——but—-as——such-election—is-nade—the—insurer—shati-be
deemet—to—have—waived-fifry—pereent—156%})-of-its—subrogation
rights-gronted-by-the-sectionv—Providedy-howevery-that—i+f—an
employee—refuses-or—faits-to—institute—such-—setion——within
one~-——{1{--year——from—the--dote—of——injuryr-the—employer-or
neurer—ney-institute—such-thivd-party-setion-—-in—his——namwe
and—For—his—benefit—or-that-of—his—personal—representativer
¥f-the-employee-or—his—-personal-—representative——institutes
such——third—party-—actionvr-he-shati-be-entitted-—to-at—teast
one—third-tif3)-of-—the—-amount——retovered—by-—judgnent——or
compromise—settienent—-tess-—his-proportionate-share—-cf-the
reasonable-costsy—inciuding-attorneyst—feesy——in——the-——ervent

the——amount—of-recovery-is—insufficient-to—provide—him—with
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that—ssount—after—poyment—of-avbrogotions—in-the—event——the
eup&oyef——ef--insnfe’-iastitut-s—sueh-third—pertr—;etienv—he
sho}}—p01—te-tﬁe-e-p+eyee-eny—o-eunt—feeorered-—hy——judg-ent
or——setttement—which—is—in-excesvr-of—the-smounte-paid-or-to
be—paid-under-this-act—en—enployeris—or—insurerts—r e
costs-ond-atiorneyst-feass—Nothing-contoeined—in—this-seetion

aheaii-—prevent——the—enployer—or—insurery—inetuding-——the
division—of—-woriksents——cospensationvy—-froa——entering—inte

2 . - o - & . P e
P agt TH—3eTT o SEDFOG ran——-re

$f--death-—resuvits——from—the-injury-or-oceupetional-diseasey
the—-empioyer—shali—heve-a-right-of-action—against—the—third
party—for——recovery-—of-any-smount-paid-under—this—-ectyr-and
sueh—right-of-sction—shali-be—in-addition—to——eny—ecause——of

setion—-by--the-—heirs——or--personal--representative-—of-the
decensedw—in—the-event—that—the-amount-of--conmpensotion—-and
benefits——payabie——under—ethis-act—shaii—not—have—been—Fully
deterained-at——the-—-time—such-—eaployee——or——his——heirs—eor
personal--representativey-—-or—the-empltoyer-or—insurery-shatd
receive—settienent—of—his-eetiony-proseented-—as-——aforesaidy
then—-the-—division——shati-determine-what-proportion—of—such
setttement-shoti—be-oliocnted—under-—subrogotion-—and—--sach
determinetion——may—be—appenied-as-any-otiher—determination—of
the~divistons™

Section 3. There is @ new ReCaMe section numbered

92-204.2 that reads as follows:
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92-204e2+ Subrogations (1) If an action is prosecuted
as provided for in 92-204«1 and except as otherwise provided

in this sections the insurer is entitled to subrogation for

all compensation and benefits paid or to be paid under the

Workers® Compensatiocn Acte The insurer®s right of
subrogation is a first lien on the claims judgment, or
recoverye

{(2)(a) If the injured employee ‘intends to institute
the third party actions he shall give the insurer reasonable
notice of his intention to institute the actione

(b) The injured employee may request that the insurer
pay a proportionate share of the reasonable cost o the
actions including attorneys® fees.

(c} The insurer may elect not to participate in the
cost of the actione If this election is mades the insurer
waives 50% of its subrogation rights granted by this
sections

{d) If the injured employee or the employee®s personal
representative institutes the actioé; the employee is
entitled to at 1least one—third of the amount recovered by
juéguent or settlament less a proportionate share of
reasonable costses including attorneys® feesy if the amount
of recovery is insufficient to provide the employee with
that amount after payment of subrogatione

{3) If an injured employee refuses or fails to
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institute the third party action within 1 year from the date
of injurys the insurer may institute the action in the name
of the employee and for the employee®s benefit or that of
the employee's personal vepresentatives If the insurer
institutes the actions it shall pay to the employeas any
amount received h} Jjudgment or settlement which is in excess
of the amounts paid or to be paid under che wWorkers®
Compensation Act after the insurer®s reasonable costse
including attorneys® fees for prosecuting the actiones have
been deducted from the recovery.

(%) An insurer may enter into compromise agreements in
settlement of subrogation rights.

{5} If +the amount of compensation and other benefits
payable under the Workers' Compensation Act have not been
fully deternined at the time the employee, the employee’s
heirs or personal representativess or the insurer have
settied in any manner the action as provided for in this
sections the division shall deteraine what proportion of the
settlement shall be allocated under subrogation. The
division's determination may be appealed to the workers?®
compensation judge.

Section 4e There is a new ReleMe section numbered
92-212 that reads as follows:

92-212. Uninsured employers funde (1) There is created

an uninsured employers funde The purpose of the fund is to
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pay to an injured employee of an uninsured employer the same
benefits the employee would have received if the employer
had been properly enrollied under compensation plan Noe lr 2y
or 3. For the purposes of this sections the words “uninsured
employer® mean an employer who has not properly complied
with +the provisions of 92.202.1. The division shall
administer the fund and shall pay all proper benefits to
injured employees of uninsured employerse.

{2) The fund shall be funded in the following mamner:

fa) The division shall require that the uninsured
employer pay to the fund a pesalty of either double the
premium awmount the employer would have paid on the payroll
of the employer®s workers in this state if the employer had
been enrolled with compensation plan No.« 3 or 35500y
whichever is greatere In determining the premium amount for
the calculation of the penalty under this subsections the
division shall make an assessment:on how much premium would
have been paid on the employer®s past 3-year payroll for
periods within the 3 years when the employer was uninsureds
An assessment prior to July ls 1977¢ may not be made.

{b} The fund shall receive from an uninsured employer
an amount equal to all benefits paid or to be paid EROM THE
EUND to an injured employee of the uninsured employer.

{c}) In no event may an uninsured employer®s combined

liability under subsections (2){a) and (2)(b) of this
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sectfon exceed $305000«

(d} The division mays at the beginning of eaéh fiscal
years deterninﬁ that the $1:000 assessments that are charged
against an insurer in each case of an industrial death under
92-T09.1{13)(a} shall be paid to the uninsured employers?®
fund rather than the subsequent injury fund.

tey—Fhe-fund—shali——atso-——be—Ffunded-——from—the-—-state
generat-fund~for-peysent—of-benefits-aas-provided—For-in—this
sectionv——fHowevery--ony-—anounts—celiected-under—suvbseetions
f2H2rv—t2Hbiv-or-t2)tdi-of —this-sectiton—shali-be—expended
before—any-general-fund—appropriations—are-expendeds

{3) Ifs upon demand of the divisions an uninsured
employer refuses to make the paysents to the fund that are
provided for in subsections (2)(a) and {2)(p) aboves the
sums may be collected by the division through suite. The
division may settle through coapromise with an uninsured
employer the amount due the fund under this section.

{4) Proper surpluses and reserves shall be kept for
the funde The board of investments shall invest the moneys
of the funde. The cost of administration of the fund shall be.
paid out of the money in the funde

(5) AWl appropriate provisions in the Workers®
Compensation Act apply to the fund in the same manner as
they apply to coapensation plans Noes ls 2¢ and 3.

{6) HKhen the division discovers an uninsured employer
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it shall order him to cease operations until he has elacted
to be bound by a compensation plane An ecmployer who does
not comply with the division*s order to cease operations is
quilty of a misdemeanor.

SECTION Sa THERE IS A MEW ReCeMe SELTION NUMIERED

92-213. Election of uninsured employee to take under
the fund or bfing action against employer — Jlimitation on
benefit entitlement under the funde (1} An employee who
suffers an injury arising out of and in the course of
employment while working for an uninsured employer as
defined in 92-212{1)s or an eaployee*s beneficiari s in
injuries resulting in death» may elect to eithes receive
benefits from the uniasured employers fund or pursue a
damage action against the employer. Howewers once an
election has been made to either take from the fund or
pursue a damage actiones the election is final and binding on
the employee or the employee®s beneficiariesy beirsy and
personal representativess An injureé employee or the
employee®s beneficiaries may not receive both benefits from
the fund and pursue a damage action. If an injured employee
or the employee®s beneficiaries elect to bring an action to
recover damages for personal injuries sustained or for death
resulting from personal injuries so sustainedy it is neot a

defense for the employer that the:
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(3) employee was negligent unless such negligence was
willful;

(b} injury was caused by the neqligence of a fellow
eaployee; or

{c) employee had assumed the risks inherent ine
incident tos or‘ arising out of his employment or arising
from the failure of the employer to provide and maintain a
reascnably safe place to work or reasonably safe tools or
appliances.

{2) Notwithstanding the provisions of 92-212 and
92-614y inju}ed employees or an eaployee's beneficiaries who
elect to receive benefits from the uninsured employers fund
are not granted an entitlement by this state for full
workers® compensation benefits from the funde. Benefits from
the fund shall be paid in accordance with the sums in the
funde 1If the division determines at any time that the sums
in the fund are not adeguate to fully pay all claimss the
division may make appropriate proportionate reductions in
benefits to all claimants. The reductions to not entitle
claimants to retroactive reimbursements in the Future.

Section 6« There is 2 new ReleM. section NUMSEZRED
22-214 that reads as follows:

Effective date of uninsured employers® funde Except as
provided in +this sections 92-212 is effective on July 1l

1977« #Payouts for benefits wmay not be made from the

—-12- 58 166



10
11
i2
13
14
15
16
17
18
19
20
21
22
23

24

58 0166703

uninsured employers® fund until the fund attains a level of
$1504000 of January ls 1979y whichever occurs firste
Howevers wuntil payouts for benefits from the uninsured
employers® fund begines an uninsured employere as defined in
92-212(1)e is subject to suit by an employee who suffers an
injury arising out of and in the course of employment. In
any such action to recover damages for personal injuries
sustained or for death resulting froa persomal injuries so
sustainedy it is not a defense that the:

{1} employea was negligeat unless such negligence was
witfod MILLEUL;

{2) injury was caused by the negligence of a fellow

employee; or

(3} eaployee had assumed the risks inherent ine
incident toe or arising out of his esployment or arising
from the failure of the employer to provide and maintain a
reasonably safe place to work or rea;onable safe tooels or
appliancese.

Section Te. Section 92-435¢ ReCeMs 1947¢ is amended to
read as folliows:

»92-435. Insurer definede *Iinsurer®™ means any
insurance——conpany--authorired-—to—transact-business—in—this
stete—insuring-any-eaployer——under—-this——act——and——inctudes
industriai—insurence--account-crested-py-this-sety—known—as

the-Sstate—fund®-an _employer hound jy compensation plan_  HNoe
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Section 8. Section 92-6l4y ReleMe 1947y is amended to
read as follows:

%92-514. Who 1liable for injuries under the different
ptens-of act apnd in what amountsy =— extraterritorial
application and reciprocitye (1)} Every esplorer-who-shald
become——bound-—by—-and—subject—to—~—-the——-provisions—-of
compensotion——plan-——number-—one-—ti}v-and-every-esployer—and
+nsurer-who—shoti-—become-——bound—by-—snd-—subject——to——the
provisions—of-—coapensation—plan—nusber—two—{2}v—snd—the
ndustrisl-accident—fund-where-the-esployer—of—the——injured
employee——-hns——becoae—bhound—by—and—subject—teo—the-provisions
of-compenseation—plan—Now—3v—shadi-be jinsurer js liable for
the payment of compensation in the manner and to the extent

hereinafter provided to an employee of an esmployer it
insyres who fMoes—elected-—to——come—under—this—-acty-and—who
shetdi-reeeive [eceives an injury arising out of and in the
course of his employmenty ory in the case of his death from
such injurys to his beneficiariesys if anye

{2} If a worker esmployed in this state who is suvject

to thne provisions of this act teamporarily leaves the state

incidental to that employment and receives an injury arising
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out of and in the course of such employments the provisions
of this act shall apply to such worker as though he were
injured within this state.

{3) 1If a worker from another state and his employer
from another state are temporarily engaged in work within
this states this act shall not apply to thea:

{a) if the employer and employee are bound by the
provisions of the Workers®' Compensation Law or similar law
of such other state which applies to them while they are in
the state of Montana. and

{b) if the Workers® Compensation Act of this state is
recoghized and given effect as the exclusive remec’y for
workers esployed in this state who are injured while
temporarily employed in such other state.

(4) A certificate from an auvthorized officer of the
workers*® compensation department or siwmilar agency of
another state certifying that an employer of such other
state is bound by the Workers® Compensation Act of the state
anc that its act will be applied1 to employees of the
employer while in the state of Montana shal) be prima facie
evidence of the application of the Workers® Compensation Law
of the certifying state. A

{5} The division wmays with the approval of the
governors enter into agreements with workers' compensation

agencies of other states for the purpose of prosulgating

=15~ S8 166
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requl ations not inconsistent with the provisions of this act
to carry out the extraterritorial application of the
workers® compensation laws of the agreeing states.”

Section 9« Repealer. Sections 92-201s F2-203¢ 92-205
92-20Tely 92-209y 92-2109 92-211y and 92-1102+ ReCoMa 1947y
are repeaileds ’

-End-
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SENATE BILL NOe 166
INTRODUCED BY LASOR AND EMPLOYMENT RELATIONS COMMITTEE
LEEy CHAIRMAN

BY REQUEST UF THE DIVISION OF WORKERS®' COMPENSATION

A BELL FOR AN ACT ENTITLED: WAN ACT  AMENDING SECTIONS
F2-2CLely 92-204%ely 92-435s AND 92-0614s RelaMe 19473
CREATING AN UNINSURED €MPLOYERS' §fUND TO GRANT 7O ALL
EMPLOYEES IN THIS STATE WORKERS® COMPENSATION BENEFITS EVEN
IF THcIR EMPLOYERS ARE NOT PROPERLY INSURED; PROYIDING FOR
FUNDING OF THE FUND; DEFINING INSURER; AND REPEALING
SECYEGNS 92-201y 92-203, 92205y 92-20Tely - 92-209y 92-210,

92-211y AND 92-1102¢ ReleMe 1947e"

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section le Section 92-202elev ReCeMs 1947y is amended
to read as follows:

#92-202.1e Employments covered and employments
exempted from coverage. fhte—oct-shati-not-appiy-to—sny—of
the—-fottowing—emproyments——untess——the———employer———etects
coverage-—-under———th+s--actr (1) Except as provided _in

. . ¢ . - . ¢ .
Act applies to all employers as defined in 92-4]0.) 2and to
employee jn service under apy appeointment or contract of
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£+¥{a) Household AND DQOMESTIC employment.

t+2¥{b) Casual empioyment as defined in 92-436.

$3¥fc} Employment of members of an employer®s family
dwelling in his the employer®s household.

ft4¥{d) Employment of sole proprietors or working
members of a partnershipe

t5¥{e) Employment for which a rule of liability for
injurys occupational diseasey or death is provided under the
Taws of the United States.

t+6¥{f) Any person performing services in return for
aid or sustenance onlye"

section 2« Section 92-204«le ReCeMe 19474 is amended
to read as follows:

nG2-204-1e Election of employer and employee to come
under act -— action gnainst third party causing injury -—-

rrght-to-subrogation. hWhere—poth—the-empiloyer——and——empioyee
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have-—elected—to—come For sll employments covereg under this
the eet dorkers® {ompensation Actv or for which an election
has been made for coverage upnder the acts the provisions of
thits the act shalt-de are exclusiveys and-—such-—-etection
shatt-——be——heta——to--be~a—surrender—by-such—emplteoyer—and-the
servantsy-and-empioyees—of-sueh-employer-and-such-—employeey
as——ameng-—themsetvesy——of-—their-right-to-sny-other-methody
formor-kind-of-compensationy—or—determimation——thereofy——or
to-ony—-other-compensationy—or—kind-of-determination—thereofy
or-—ecsuse—-—of-action-at-}tewyr—suirt—in-equityvy—or—statutory-or
common-taw—right—or-remedyr—or—proceeding-whatevery—for—or
on——aceount——of——any-—-personsi——injury-—to——er—denth-of-soch
employeey——except——as——sueh——rights——may-———pe———hereinafter
specificatiy-grantedt-end—such—etection-shati-bind Except as

£ o

1 I . . . ¢ § .
Lompensation Acts an employer js not subject to any
liability whatever for the death or personsl injury to any
employees covered by the wWorkers® Compensation &cte The
Horkers® Compepsation Act binds the employee himselfs and in
case of death shetd-bind hionds his personal representatives
and all persons having any right or claim to compensation
for his injury or deaths as well as the employers angd the

servants and employees of such employers and those

conducting his business during liguidations bankruptcy or
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insolvencye The right to compensation and medical benefits
as provided by this act shedt+ is not be affected by the fact
that the injurye occupational diseasey or death is caused by
the negligence of a third party other than the employersy or
the servants or employees of the employaer. wnenever such
event shatt-oeeur ogcurs to an employee while performing the
duties of his employment and such event shatdi-be js caused
by the act or omission of some persons or corporations other
than his employers or the servants or employees of his
eﬁployer, then-sueh the employeey or in case of his death
his heirs. or personal representative shalls in addition to
the right to receive compensation under this acts have a
right to prosecute any cause of action he may have for
damages against such persons orf corporations. Further
providedy——thet-—-whenever—such Howevere. if an employee shatd
receive receives an injury while performing the duties of
nis employment and sseh the injury or injuriess So received
by sueh the employeey are caused by the intentional and
malicious act or omission of a servant or employee of his
employery then sueh ihe employees or in case of his deaths
his heirs or personal représentatives. shalls in addition to
the rijht to receive compensation wunder the workments
Horkers® Compensation Acts have a8 right to prosecute any
cause of action he wmay have for damages against swoeh the

servants or employees of his employers <causing steh 4ibe

4 SB 166



10
11
12
13
14

15

17
15
19
20
21
22
23
4

25

S8 0166403

injuryes Providedy——thet--the——employer-——or-insurer—-sheti—be
entitied-—to——futi--subrogation——for--ati-—compensatien——and
penefita——pard-—or——to--pe--patd--under——this-scty-except-as
atherwtse——provided——in——thrs——sections——Fhe——empltoyerts——or
tnsurerts-right-ef-subrogetion-shati-be-a—first—tien—on—soech
etaimy- -judgment——or-recoveryr——the-emptoyree—shati-institute
sden-third-party-action—-after—giving—the-employer—or—+nsurer
reasonadie-notiee—of-his-intention—to—institute —such—-third
party-actions-Fhe-employee-may-request-that—such—insurer-pay
a—--propeortionate——share——-of——the——reasonabte—costvy—inctuding
attorreyst-feesy-of-sueh-ehird-party-actionv—Fhe-insurer—moy
elteet-not-to-participste—in—the-—cost—of--the--third-—-party
actiony--but--as—such-election—is—made-the—insurer—shaii~-be
deemned-to—frave-waived-f+fty—percent-{56%)~of—+t3s—subrogation
rights-granted-by—the-sectiony—Providedvy—howevery—thet-+f-an
emp+oyee—r;fuses—or—fa++s-te-+ﬂst+tnte--such——aee+eﬂ-—w+th+n
one-—tii-—year——frem——the——date-—of——injuryv—the—employer—or
+nsurer—may—rnstitute—such-third-party-sction——in——h¥s--name
and--tor—his—benefit-or—chat-of—his—personal-—representativer
f-the-employee—or—his——personst-—representative——institates
sgen-—third-—-porty-—acttony—he—sheti-be—entitied—to—at—Ieast
ere-thtrd-{173y-of-—the--amount-—recovered-—by--judgment-—or
compromise——setetement——}ess——his-proportionate—shere—of—the
reasonzpte—costsy—-incltoding-ateterneysti-fersy——in——the-——event

the--amount--of-recovery—t+s-insuffictent-to—provine—him—with
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that-amount—after-payment-of-subrogqationy—in-the-—event——the
employer——or-—insurer—institutes—sach—third—party—nctiony—he
snatri-pay-to—the-employee—any amount-recovered——-by——judgment
or-—settlement—which—+3-in—excess—of-the-amounts—poid-or—to
be-patd-under—this-act—an—employeris—ocr—insdrerta—reascnablte
coste—and-attorneyst-feesy—Nothing—contained-in—this—section
shatt--prevent——the——empltoyer—or——-insurery-—including-———the
diviston——of--workmen's-—compensationy-—from—entering-—-into
compromise—sgreements—in—settiement—of-—subrogation——rightss
if-—deasth—-resutes—fromthe—injury—or-oecupationst-diseaser
the—enployer—shali—have-s—-right-of-aetion—oageinst—the-—third
parey--fer—-recovery——of-sny—smount-paid-under—this—-acty-and
sueh-right-of-action-shati-be—in-addition-to——any-—-cause——of
eet+on—-b7——the-—he+fs—-er;—pefsene}-—fepfesentat%ve——of—the
deceasedv—in—the—event—that—the-amount—of-—-compensation——-and
benefits-—peyebte——vnder-—this—act-shati-not-have-been—futty
determined-at——the——time-——svch-—empltoyee—eor——his——heire——or
personal--representativev-—or—the-employer-or—insurery—shatd
reeceive—settiement—of-his—actiony-prosecoted-—-ss——nforesaidy
then--tne-—division-—shati-determine—what-proportion—of-such
settiement-snatt-be-sitocated—under-—-sobrogation-——and-—sueh
determination-—may-te-apreated-as-any-other—determimation—of
the-a+viratons™

Section 3« There is a new ReCeMs section numbered

92-204«2 that reads as follows:
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92-20442+ Subrogatione (1) If an action is prosecuted
as providad for in 92-20%.]1 and except as otherwise provided
in this sections the insurer is entitled to subreogation for
all compensation and benefits paid or to be paid under the
Workers* Compensation Acte The insurer®s right of
subrogation is a first Jlien on the claims judgments or
recoverye

(2)(a) If the injured employee intends to institute
the third party actions he shall give the insurer reasonable
notice of his intention to institute the actione

{b) The injured employee may request that the insurer
pay a proportionate share of the reasonable cost of the
actions including attorneys® feese.

{c) The insurer may elect not to participate in the
cost of the action. If this election is mades the insurer
waives 50% of its subrogation rights granted by this
section.

{(d) If the injured employee or the employee's personal
representative institutes the actions the employee is
entitled to at 1least one-third of the amount recovered by
judgment or settlement 1less a proportionate share of
reasonable costse including attorneys® feess if the amount
of recovery is insufficient to provide the employee with
that amount after payment of subrogations

{3) 1If an injured employee refuses or fails to
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institute the third party action within 1 year from the date
of injurys the insurer may institute the action in the name
of the employee ana for the employee®s benefit or that of
the employee®s personal representatives 1f the insurer
institutes the actions it shall pay to the employee any
amount received by judgment or settiement which is in excess
of the amounts paid or to be paid under the horkers?
Compensation Act after the insurer's reasonable costsy
including attorneys® fees for prosecuting the actions have
been deducted from the recoverye.

(4) An insurer may enter into compromise agreements in
settlement of subrogation rightse

{5) 1f the amount of compensation and other benefits
payablc under the Workers® Compensation Act have not been
fully determined at the time the employees the employee®s
heirs or personal representativess or the insurer have
settlad in any manner the action as provided for in this
sections the division shall determine what proportion of the
settlement shall be allocated under subrogations The
division®s determination may be appealed to the workers®
compensation judge.

section 4« There is a new ReCaMe section numhered
92-212 that reads as follows:

92-212s. Uninsured employers funde (1) There is created

an  uninsured empioyers funde The purpose of the fund is to
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pay to an injured employee of an uninsured employer the same
benefits the employee would have received if the employer
had been properly enrolled under compensation plan hNoe ls 29
or 3. For the purpcses of this sections the words “uninsured
enployer® mean an employer who has not properly complied
Aith the provisions of 92220241« The division shall
administer the fund and shall pay all proper benefits to
injurzc employees of uninsured employerse.

{2) The fund shall be funded in the following manner:

{a} The division shall require that the uninsured
employer pay to the fund a penalty of either double the
premium amount the employer would have paid on the payroll
of the employer®s workers in this state if the employer had
been enrolled with compensation plan Noe 3 o} $500¢
whichever is greatere In determining the premium amount for
tne calculation of the pepalty under this subsections the
division shall make an assassment on how much premium would
have bean paid on the employer's past 3-year payroll for
periods within the 3 years when the employer was uninsureds
An assessment prior to July le 1577s may not be mades

() Tne fund shall receive from an uninsured employer
an  amount equal to all benefits paid or to be paid ERUM THE
EUND to an injured employee of the uninsured employer.

{c} In no event may an uninsured employer®s combined

liability under subsections (2){a} and (2)(b} of this
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sectiqn exceed $30+000.

[(d) The division mays at the beginning of each fiscal
yeare determine that the $1+000 assessments that are charged
against an insurer in each case of an industrial deatn under
32-710%.1(13)ta} shall be paid to the uninsured employers®
fund rather than the subsequent injury fund.

ter——Fhe—Ffund—sheii-—atso——be—-funded—Ffrom——the——state
qenerat—fund-for-payrent-of-benefits-as—provided—for—in—thts
sectreny——Howevery——any-——amounts—coliected-under—sabsections
1+2¥tary—t23{o)vy—or—t21tdi—of—thra—section—-shati-be——expended
before-any—~generat-fund-appropriations—-sere—expendeds

(3} Ifsy upon demand of the divisions an uninsured
employer refuses to make the payments to the fund that are
provided for in subsections (2}(a) and (2)}(b) aboves the
sums may be collected by the division through suite The
division may settle through compromise with an uninsured
employer the amount due the fund under this sections

{#) Froper surpluses and reserves shall be kept for
the funde The board of investments shall invest the moneys
of the funde The cost of administration of the fund shall bpe
paid out of the money in the funde

{5) A1l appropriate provisions in the Workers®
Compensation Act apply to the fund in the same manner as
they apply to cowpensation plans Noe le 2¢ and 3.

(5)y when the division discovers an uninsured employer
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it shnaill order him to cease operations until he has elected
to be bound by a compensation plane An employer who does
not comply with the division®s order to cease operations is
quilty of a misdemeanore.

SECTION 5o TYHERE IS A NEW ReCeMe SECTION NUMBERED
22213 THAT READS AS FOLLOWS:

92~213« Election of uninsured employee to take under
the fund or brimg action against employer -- limitation on
benefit entitlement wunder the Ffunde (1) AN employee who
suffers an injury arising out of and in the course of
employment while working for an uninsured employer as
defined in 92-212{1)}s or an employee's beneficiaries in
injuries resulting in deaths may elect to either receive
benefits from the uninsured employers fund or pursue a
damage action against the ewployer. Howevers once an
election has been made to either take from the fund or
pursue a damage actions the election is final and binding on
the employee or the employee®'s beneficiariesy heifss and
personal representativess An injured employee or the
employee?s beneficiaries may not receive both benefits from
the fund and pursue a damage action. If an injured employee
or the employee®s beneficiaries elect to bring an action to
recover damages for personal injuries sustained or for death
resulting from personal injuries so sustained, it is not a

defense for the employer that the:
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{a}) employee was negligent unless such negligence was
willful;

{b) injury was caused by the negligence of a fellow
employee; or

(c) employee had assumed the risks inherent ine
incident tos or arising out of his employment or arising
from the failure of the employer to provide and maintain a
reasonably safe place to work or reasonably safe tools or
appliances.

{2) Notwithstanding the provisions of 92-212 and
92-614y injured employees or an employee's beneficiaries who
elect to receive benefits from the uninsured employers fund
are not granted an entitlement by this state for full
workers? compensation benefits from the funde. Benefits from
the fund shall be paid in accordance with the sums in the
funde If the division determines at any time that the sums
in the fund are not adequate to fully pay all «claimss the
division wmay make appropriate proportionate reguctions in
benefits to all claimantse. The reductions to not entitle
claimants to retroactive reimbursements in the futures

Section 6« There is a new ReleMe section NUMBERED
$2-214 that reads as follows:

Effective date of uninsured employers® funde Except as
provided in this sectiony 92-212 is effective on July 1l

1377« Payouts for benefits may not be made from the
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uninsured employers® fund until the fund attains a level of
$150+000 or January 1ls 1979: whichever occurs firstea
Howevers until payouts for benefits from the uninsured
employers® Ffund begins an uninsured employer, as defined in
92-212(1l)s is subject to suit by an employee who suffers an
injury arising out of and in the course of employment. In
any such action to recover damages for personal injuries
sustained or for death resulting from personal injuries so
sustaineds it is not a defense that the:

{1) employee was negligent unless such negligence was
witfat WILLFUL;

{2) injury was caused by the negligence of a fellow
employee; or

{(3) employee had assumed the risks inhe;ent ins
incidant toy or arising out of his employment or arising
from the failure of the employer to provide and maintain a
reasonably safe place to work or reasonable safe tools or
appliancese

Section Te Section 92-435y RaeleMe 1947y is amended to
read as follows:

“32-435« Insurer definede “Insurer™ means any
insurance--company-—authorized——to—transact—bustness—in—this
state-rnsuring—any-employer——under——this-—act-—and-—inetndes
+ndustrial-——-insorance-—account-created-by-thts-actv—known-as

the-Sseate-fund¥-an employer bound by compensation plan. Noe
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Section 8e Section 92-614e ReCeMe 1947y is amended to
read as follows:

"92-61%4s Who liable for injuries under the different
ptens-of act and in what amountsy =—— extraterritorial
apgplication and reciprocitye {1} Every empleyer—-whe—shatd
Become-—bound--by-—and——subject——to-——the—-——provisions——of
compensation-—plen-—number——one—+{ijv-ond-every—employer—snd
insurer—who——shali-—hecome--pound——py——ond——subiect—to——the
provisiona——of——coempensation——pltan——number——two—{2}v—end-the
+ndustriai-aceident—fond-where-the-empioyer—of——the-—injured
employee——has——pecome-bound—by—and—subject-to-the—provisions
ef-compensation—plen—Nos—--Iv—aheti-be jpsurer s liable for
tne payment of compensation in the manner and to the extent
hereinafter provided to an employee of an esployer it
insures who has——elected——to-come-dnder—this—acty—and—who
sneti-recedve recejves an injury arising out of and in the
course of his employmenty ores in the case of his death from
such injurys to his beneficiariess if anye.

{(¢4) If a worker employed in this state who is subject
to the provisions of this act temporarily leaves the state

incidental to that employment and receives an injury arising
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out of and in the course of such employmenty the provisions
of this act shall apply to such worker as though he were
injured within this states

{3) If a worker from another state and his employer
from another state are temporarily engaged in work within
this states this act shall not apply to them:

(a) if the employer and employee are bound by the
provisions of the Workers*' Compensation Law or similar law
of such other state which applies to them while they are in
the state of Montanas and

{b) if the Workers® Compensation Act of this state is
recognized and given effect as the exclusive remedy for
workers employed in this state who are injured while
temporarily employed in such other state.

(4) A certificate from an authorized officer of the
workers* compensation department or similar aéency of
another state certifying that an employer of such other
state is bound by the Workers*® Compensation Act of the state
and that its act will be applied to employees of the
employer while in the state of Montana shall be prima facie
evidence of the application of the Workers' Compensation Law
of the certifying statee ;

{5) The division mayes with the approval of the
governors enter into agreements with workers*® compensation

agencies of other states for the purpose of promulgating
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regulations not inconsistent with the provisions of this act
to «carry out the extraterritorial appltication of the
workers* compensation laws of the agreeing states.®

Section 9« Repealer. Sections 92-201y 92-203¢ 92-2059
92~20Tely 92~209y 92-210s 92-211ly and 92-1102y RaeCelte 1947
are repealed.

—End-—
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