
M I N U T E S  OF MEETING 
SENATE JUDICIARY COMMITTEE 

M a r c h  5, 1 9 7 9  

The  f i f t y - f i r s t  m e e t i n g  o f  t h e  S e n a t e  J u d i c i a r y  Commi t -  
t e e  was c a l l e d  t o  o r d e r  b y  C h a i r m a n  E v e r e t t  R .  L e n s i n k ,  i n  
room 3 3 1  o f  t h e  c a p i t o l  b u i l d i n g  o n  t h e  a b o v e  d a t e  a t  9 : 3 2  
a.m. 

ROLL CALL: 

A l l  members w e r e  p r e s e n t .  

CONSIDERATION OF H O U S E  B I L L  5 1 4 :  

T h i s  i s  an a c t  a f f i r m i n g  t h e  v a l i d i t y  o f  deeds o f  t r u s t  
n o t  i n t e n d e d  t o  c o n s t i t u t e  t r u s t  i n d e n t u r e s  u n d e r  t h e  s m a l l  
t r a c t  f i n a n c i n g  a c t ;  p r o v i d i n g  t h a t  s u c h  i n s t r u m e n t s  a r e  
s u b j e c t  t o  t h e  l a w s  c o n c e r n i n g  m o r t g a g e s  and  when r e c o r d e d  
p r o v i d e  s u b s e q u e n t  p u r c h a s e r s  and  e n c u m b r a n c e r s  w i t h  c o n s t r u c -  
t i v e  n o t i c e ,  e t c .  R e p r e s e n t a t i v e  R a m e r i z  s t a t e d  t h a t  h e  
i n t r o d u c e d  t h i s  b i  1 1  a t  t h e  r e q u e s t  o f  a  f o r m e r  s e n a t o r ,  
J i m  Hoy.  He g a v e  a b r i e f  e x p l a n a t i c n o f  t h i s  b i l l .  

T h e r e  w e r e  n o  f u r t h e r  p r o p o n e n t s  and  no o p p o n e n t s .  

S e n a t o r  Van V a l k e n b u r g  a s k e d  w h a t  was t h e  c a s e  a n d  
R e p r e s e n t a t i v e  R a m i r e z  s a i d  t h a t  i t  was R .  Amsterdam Lumber 
v e r s u s  B y s t r a  House.  He s t a t e d  t h a t  i n  t h i s  d e c i s i o n  w h a t  
was a t t e m p t e d  was a  t r u s t  i n d e n t u r e  and t h e  t r u s t  i n d e n t u r e  
d i d  n o t  m e e t  r e q u i r e m e n t s  o f  t h e  s m a l l  t r a c t  f i n a n c i n g  a c t .  
He s t a t e d  t h a t  a  t r u s t  i n d e n t u r e  does n o t  h a v e  t o  b e  f o r e -  
c l o s e d  1 i k e  a m o r t g a g e  s o  t h e r e  a r e  v e r y  s t r i c t  r e q u i r e -  
m e n t s  u n d e r  t h e  s m a l l  f i n a n c e  a c t  . 

S e n a t o r  Towe s t a t e d  t h a t  h e  was a  l i t t l e  c o n f u s e d  o n  
o n e  p o i n t .  He a s k e d  i f  y o u  h a v e  a  t r u s t  i n d e n t u r e  t h a t  
was t o  c o n f o r m  b u t  f o r  some r e a s o n  f a i l s  t o  c o m p l y  ;hen 
t h e n  w o u l d  t h a t  d e c i s i o n  a p p l y .  R e p r e s e n t a t i v e  R a m e r i z  
g a v e  an  e x p l a n a t i o n  o f  w h a t  t h i s  w o u l d  do.  S e n a t o r  Towe 
s t a t e d  t h a t  h e  was c o n c e r n e d  a b o u t  t h e  l o o s e  l a n g u a g e  and 
f e l t  t h a t  t h i s  s t a t u t e  m i g h t  c a u s e  some c o n f u s i o n .  He 
w o n d e r e d  i f  " s u c h  i n s t r u m e n t s "  m i g h t  n o t  i n c l u d e  a n y  i n s t r u -  
m e n t s .  R e p r e s e n t a t i v e  R a m e r i z  s t a t e d  t h a t  t h i s  w i l l  n o t  
h u r t  a n y b o d y .  

T h e r e  was some f u r t h e r  d i s c u s s i o n  b e t w e e n  R e p r e s e n t a -  
t i v e  R a m i r e z  and  S e n a t o r  Towe on t h i s  b i l l  a n d  t h e  h e a r i n g  
o n  t h i s  b i l l  was c l o s e d .  
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CONSIDERATION OF HOUSE B I L L  5 1 9 :  

T h i s  i s  an a c t  t o  m o d i f y  t h e  manner  i n  w h i c h  n e c e s s a r y  
e x p e n s e s  o f  l i t i g a t i o n  a r e  c o m p u t e d  u n d e r  s e c t i o n  70-30-305, 
MCA, e t c .  R e p r e s e n t a t i v e  S c u l l y  g a v e  a n  e x p l a n a t i o n  o f  
t h i s  b i l l  a n d  h e  s t a t e d  t h a t  t h i s  w o u l d  p u t  t h e  l a n g u a g e  
b a c k  i n  f r o m  l a s t  s e s s i o n .  He s t a t e d  t h a t  a r g u m e n t s  g o  
b a c k  a n d  f o r t h  a n d  p r o b a b l y  w i l l  f o r  y e a r s  a n d  h e  s a i d  t h a t  
t h i s  c o n c e r n s  t h e  a b i l i t y  t o  d e a l  w i t h  l e g a l  c o u n s e l  t h a t  
s h o u l d  b e  l e f t  a v a i l a b l e  f o r  t h e . s t a t e  o f  M o n t a n a  and  s h o u l d  
n o t  b e  f o r e c l o s e d .  He s t a t e d  t h a t  h e  was s u r e  t h e r e  w e r e  
l a r g e  c o n t i n g e n c y  f e e s  and  h e  was s u r e  t h e r e  w e r e  l a r g e  
h o u r l y  r a t e  f e e s .  

M i k e  M e l o y ,  r e p r e s e n t i n g  t h e  Mon tana  T r i a l  L a w y e r s  
A s s o c i a t i o n ,  s t a t e d  t h a t  t h e r e  a r e  t w o  m e t h o d s  o f  p a y i n g  
f e e s  when h i r i n g  a  l a w y e r  - y o u  p a y  t h e  l a w y e r  t h e  amoun t  
o f  money h e  c h a r g e s  f o r  e v e r y  h o u r  h e  w o r k s  o r  y o u  g i v e  
h i m  a  r e t a i n e r  a n d  h e  r e g u l a r l y  b i l  1s y o u  f o r  t h e  amoun t  
o f  money o f  a c o n t i n g e n c y  f e e  w h i c h  y o u  h a v e  a g r e e d  t o ,  o r  
w i t h  some l a w y e r s ,  y o u  do n o t  h a v e  t o  p a y  h i m  a n y t h i n g  u n t i l  
j u d g m e n t  t i m e  comes and  t h e n  he t a k e s  a  c e r t a i n  amount  f r o m  
t h e  j u d g m e n t  and  h e  s t a t e d  t h a t  t h e r e  a r e  c e r t a i n  a d v a n t a g e s  
t o  e a c h  a r r a n g m e n t .  He s t a t e d  t h a t  i f  t h e  s t a t e  o f  M o n t a n a  
w a n t s  t o  condemn some l a n d  and  t h e  l a n d o w n e r  o b t a i n s  a  l a w -  
y e r ,  y o u  c a n  o n l y  do  t h i s  o n  an  h o u r l y  b a s i s  now. He s a i d  
t h a t  t h i s  b i l l  w o u l d  p u t  i t  b a c k  t o  w h e r e  i t  was b e f o r e  1 9 7 7 .  
He s a i d  t h a t  t h e  a d v a n t a g e  t o  t h e  l a n d o w n e r  i s  t h a t  i f  
t h i s  b i l l  i s  p a s s e d ,  t h e  l a n d o w n e r  i s  n o t  g o i n g  t o  h a v e  t o  
p a y  t h i s  o u t  o f  h i s  p o c k e t  a l l  t h e  money t h a t  t h e  l a w y e r  
b i l l s  h i m  f o r .  

J i m  B e c k ,  C h i e f  R / W  A t t o r n e y  f o r  t h e  D e p a r t m e n t  o f  
H i g h w a y s ,  g a v e  a p a s t  h i s t o r y  o f  t h i s  b i l l  a n d  s t a t e d  t h a t  
a f t e r  s e v e r a l  y e a r s  o f  e x p e r i e n c e  t h e y  came t o  t h e  c o n c l u -  
s i o n  t h a t  t h e  d e p a r t m e n t  was a w a r d i n g  a t t o r n e y ' s  f e e s  t h a t  
w e r e  e x c e s s i v e .  He s t a t e d  t h a t  l a s t  s e s s i o n  t h e y  i n t r o -  
d u c e d  a  b i l l  whose p u r p o s e  i t  was t o  d e f i n e  w h a t  was n e c e s -  
s a r y  f e e s  o f  l i t i g a t i o n  and i t  a l s o  s t a t e d  t h a t  a  c o n t i n g e n c y  
f e e  c o u l d  n o t  b e  s a t i s f i e d  a s  a  r e s u l t  and  h e  s a i d  t h a t  t h i s  
b i l l  s e e k s  t o  r e p e a l  t h i s  a c t i o n .  He s a i d  t h a t  h e  d o e s  n o t  
know o f  a n y  l a n d o w n e r  who has  n o t  been  a b l e  t o  g e t  an  a t -  
t o r n e y ,  t h a t  t h e  p r e s e n t  l a w  has  w o r k e d  w e l l  a n d  t h e  m e t h o d  
o f  c o m p u t i n g  f e e s  has  w o r k e d  w e l l .  He s t a t e d  t h a t  i n  e m i n e n t  
d o m a i n  l a w s ,  t h e  l a n d o w n e r  n e v e r  p a y s .  He c o n t e n d e d  t h a t  
y o u  c o u l d  c h a r g e  7 5  t o  100 p e r  c e n t  c o n t i n g e n c y  f e e s  a n d  t h e r e  
w o u l d  b e  a  n o - l o s e  p r o p o s i t i o n  f o r  t h e  l a n d o w n e r .  He a l s o  

k s t a t e d  t h a t  t h e y  do  n o t  h a v e  t o  h a v e  u p - f r o n t  money, t h e r e  
i s  n o t h i n g  t o  p r e v e n t  t h e  l a w y e r  n o t  t o  c h a r g e  t h e  man u n t i l  
t h e  c a s e  i s  h e a r d ,  a n d  s e c o n d l y ,  t h e  c a s e  t h a t  goes  t o  t r i a l  
i n v o l v e s  l a r g e  sums o f  money and  t h a t  t h e r e  i s  n o  way t h e  
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a t t o r n e y  i s  g o i n g  t o  b e  s l i g h t e d  on  t h e  money. He s a i d  t h a t  
h e  f e l t  t h i s  o l d  l a w  was f a i r  t o  t h e  l a n d o w n e r ,  t o  t h e  t a x -  
p a y e r  a n d  t o  t h e  l a w y e r .  

S e n a t o r  L e n s i n k  q u e s t i o n e d  i f  t h i s  b i l l  a d d r e s s e s  a  
t h e o r e t i c a l  p r o b l e m  o r  h a s  t h e r e  been some r e a l  p r o b l e m s .  
R e p r e s e n t a t i v e  S c u l l y  s t a t e d  t h a t  i f  h e  h a d  known e x a c t l y  
w h a t  h e  was d o i n g  l a s t  s e s s i o n ,  h e  w o u l d  n o t  h a v e  v o t e d  f o r  
t h a t  b i l l .  He s a i d  t h a t  a n y t i m e  y o u  a r e  a  l a w y e r  i n  p r a c -  
t i c e ,  i t  i s  a p r o b l e m  when p e o p l e  a n a l y z e  w h e t h e r  t h e y  a r e  
g o i n g  t o  a p p e a l  and  h e  s a i d  t h a t  M r .  Beck  s i t t i n g  i n  t h e  
h i g h w a y  d e p a r t m e n t  has  n o  way o f  k n o w i n g  b u t  o b v i o u s l y  t h e r e  
w e r e  p e o p l e  i n v o l v e d  i n  t h e  c o n t i n g e n c y  f e e  from t h e  f i g u r e s  
he g a v e .  

S e n a t o r  A n d e r s o n  q u e s t i o n e d  how many c o n d e m n a t i o n s  
d o  t h e y  h a v e  i n  a  y e a r  a n d  how many a r e  c o n t e s t e d .  M r .  
Beck  s t a t e d  t h a t  we buy  o r  p u r c h a s e  90 t o  9 4  p e r  c e n t  o f  
t h e  l a n d  a n d  t h e r e  i s  n e w r  a n y  l i t i g a t i o n  w i t h  t h a t  b u t  
t h e  number  o f  c a s e s  we f i l e  i n  a  y e a r  v a r i e s  t r e m e n d o u s l y  
w i t h  w h a t  p r o j e c t s  we a r e  w o r k i n g  o n  and h e  s t a t e d  t h a t  
t h e r e  w e r e  2 5 0  a c t i v e  c a s e s  a t  t h e  p r e s e n t  t i m e .  

S e n a t o r  A n d e r s o n  a s k e d  how many c a s e s  w e r e  s e t t l e d  
i n  1978 a n d  M r .  Beck  s t a t e d  t h a t  h e  h a d  n o  i d e a .  S e n a t o r  
A n d e r s o n  t h e n  a s k e d  o u t  o f  a  100 c a s e s  how many c a s e s  does 
a  l a n d o w n e r  r e c e i v e  m o r e  money. M r .  Beck  s a i d  t h a t  s i n c e  
1972 ,  t h a t  h e  knows o f  l e s s  t h a n  f i v e  w h e r e  t h e  l a n d o w n e r  
d i d  n o t  p r e v a i  1 and  t h e r e  may b e  a  c o u p l e  more .  He s t a t e d  
t h a t  s o m e t i m e s  we c a n ' t  o f f e r  a s  much a s  t h e y  w a n t  b e c a u s e  
o f  f e d e r a l  c o n s t r a i n t s  o r  b e c a u s e  o f  p r o t e c t e d  t r u s t s  w i t h  
o t h e r  l a n d o w n e r s  t h a t  h a v e  a l r e a d y  s e t t l e d .  

S e n a t o r  L e n s i n k  q u e s t i o n e d  i n  r e l a t i o n  t o  w h a t  y o u  
h a v e  s a i d ,  do  y o u  h a v e  a p r o b l e m  w i t h  hometown a t t o r n e y s  
a n d  hometown j u r i e s  a n d  M r ,  Beck a n s w e r e d  y e s .  

T h e r e  b e i n g  n o  f u r t h e r  q u e s t i o n s  o r  comments,  t h e  
h e a r i n g  o n  t h i s  b i l l  was c l o s e d .  

CONSIDERATION OF HOUSE B I L L  401: 

T h i s  i s  an  a c t  t o  amend t h e  l a w s  r e l a t i n g  t o  w i t n e s s  
f e e s  t o  i n c l u d e  p r o v i s i o n s  f o r  l o d g i n g  and m e a l  e x p e n s e s ,  
e t c .  R e p r e s e n t a t i v e  H a r p e r  g a v e  an e x p l a n a t i o n  o f  t h i s  
b i l l .  
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D o u g l a s  O l s o n ,  r e p r e s e n t i n g  h i m s e l f  as  an a t t o r n e y  
r e s i d i n g  i n  t h e  s t a t e  o f  Mon tana  and  w o r k i n g  f o r  s t a t e  
g o v e r n m e n t ,  s t a t e d  t h a t  t h r o u g h  h i s  w o r k  w i t h  s t a t e  g o v e r n -  
m e n t ,  h e  h a s  had t o  g o  t o  c o u r t ,  and  s h o u l d  t h e  o t h e r  s i d e  
p r e v a i l ,  t h e y  c a n  c o l l e c t  t h e i r  c o s t s ,  b u t  t h a t  t h e  w i t n e s s  
f e e  i s  o n l y  $ 1 0 . 0 0  d a i l y  f o r  a t t e n d a n c e  f e e ,  a n d  t h e y  a r e  
n o t  e n t i t l e d  t o  any  e x p e n s e s  f o r  l o d g i n g  and f o r  m e a l s ;  
and t h i s  seems i n e q u i t a b l e ;  and  t h e y  a r e  n o t  a d e q u a t e l y  
o r  f u l l y  c o m p e n s a t e d .  

T h e r e  w e r e  no  f u r t h e r  p r o p o n e n t s  and  n o  o p p o n e n t s .  

S e n a t o r  O l s o n  q u e s t i o n e d  i f  t h i s  w o u l d  b e  p a i d  f o r  
b y  t h e  s t a t e  and S e n a t o r  T u r n a g e  a n s w e r e d  t h a t  i n  c r i m i n a l  
c a s e s ,  t h e  s t a t e  p a y s ,  b u t  i n  c i v i l  a c t i o n s ,  n o r m a l l y  t h e  
p e r s o n  c a l l i n g  t h e  p e o p l e  p a y s ;  and t h e n  i f  y o u  w i n  t h e  c a s e ,  
y o u  c a n  f a l l  b a c k  o n  t h e  l o s i n g  s i d e .  

S e n a t o r  O1'Hara s a i d  t h a t  i t  i s  k i n d  o f  t a k e n  c a r e  o f  
now t h e n ;  and  S e n a t o r  T u r n a g e  a n s w e r e d  t h a t  i f  y o u  o n i y  pay  
h i m  $ 1 0 . 0 0  a  d a y ,  y o u  m i g h t  g e t  an  e n t i r e l y  d i f f e r e n t  v e r s i o n  
o f  w h a t  y o u  w o u l d  i f  y o u  t o o k  c a r e  o f  h i m .  

T h e r e  w e r e  n o  f u r t h e r  q u e s t i o n s  and  no  comments a n d  
t h e  h e a r i n g  on  t h i s  b i l l  was c l o s e d .  

CONSIDERATION OF HOUSE B I L L  396 :  

T h i s  i s  an a c t  t o  r e p e a l  s e c t i o n  4 6 - 1 8 - 4 0 4 ,  t o  e l i m i n a t e  
t h e  d e s i g n a t i o n  o f  n o n d a n g e r o u s  o f f e n d e r  f o r  t h e  p u r p o s e s  
o f  e l i g i b i l i t y  f o r  p a r o l e ,  e t c .  R e p r e s e n t a t i v e  Keedy s t a t e d  
t h a t  h e  f e e l s  i t  i s  p r e p o s t e r o u s  t o  t h i n k  t h a t  no  m a t t e r  
how b r a z e n  o r  how s e r i o u s  t h e  o f f e n s e  i s ,  t h a t  t h e  c u r r e n t  
s t a t u t e  a l l o w s  t h e  d e s i g n a t i o n  o f  n o n - d a n g e r o u s  o f f e n d e r  i f  
t h e  man i s  e n t i t l e d  t o  i t ;  and h e  f e e l s  t h a t  t h i s  i s  a n  o u t -  
r a g e .  

T h e r e  w e r e  n o  f u r t h e r  p r o p o n e n t s .  

L a r r y  Z a n t o ,  r e p r e s e n t i n g  t h e  D e p a r t m e n t  o f  I n s t i t u t i o n s ,  
s t a t e d  t h a t  h e  f e l t  t h a t  t h i s  s h o u l d  b e  t h e  d i s c r e t i o n  o f  
t h e  j u d g e .  He a l s o  s t a t e d  t h a t  he  t h o u g h t  t h a t  t h e r e  i s  
a d i f f e r e n c e  - t h a t  m o s t  c o r r e c t i o n a l  p e o p l e  a n d  j u d g e s  
r e c o g n i z e  t h e  s u b s t a n t i a l  d i f f e r e n c e  b e t w e e n  n o n - d a n g e r o u s  
a n d  d a n g e r o u s  o f f e n d e r s .  He s t a t e d  t h a t  t h i s  b i l l  w o u l d  
r e s u l t  i n  a  s u b s t a n t i a l  i n c r e a s e  i n  t h e  p r i s o n  p o p u l a t i o n  and 
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t h e y  f e e l  t h a t  i t  m i g h t  r u n  i t  u p  a s  h i g h  a s  1 3  t o  1400 m o r e  
i n m a t e s .  

K a r e n  M i  k o t a ,  r e p r e s e n t i n g  t h e  L e a g u e  o f  Women V o t e r s ,  
q u e s t i o n e d  why t h e  " o r "  c o u l d  n o t  b e  c h a n g e d  t o  "and"  and  
S e n a t o r  L e n s i n k  s t a t e d  t h a t  t h i s  had a l r e a d y  been d o n e  i n  
a n o t h e r  b i l l .  

S e n a t o r  Keedy s t a t e d  t h a t  h e  i s  o p p o s e d  t o  t h e  t e r m i n o l o -  
g y  o f  n o n - d a n g e r o u s  o f f e n d e r  and h e  f e l t  t h a t  t h e r e  i s  s u f -  
f i c i e n t  l a t i t u d e  r i g h t  now, and he f e l t  t h a t  t h e  s e n t e n c i n g  
p r o v i s i o n s  a r e  a d j u s t e d  a c c o r d i n g l y  t o  t a k e  i n  t h o s e  o f -  
f e n s e s .  He s t a t e d  t h a t  h e  i s  s u g g e s t i n g  t h a t  t h e  j u d g e  
has  s u f f i c i e n t  d i s c r e t i o n  t o  now t a k e  i n t o  a c c o u n t  t h e  d i f -  
f e r e n t  k i n d s  o f  a c t i v i t i e s .  He s t a t e d  t h a t  h e  f e l t  t h a t  t h i s  
i s  an  a s s a u l t  on t h e  p u b l i c  and m i s l e a d i n g  t o  t h e  p u b l i c ,  
t h a t  i t  c r e a t e s  a s u b t e r r i a n  s y s t e m  w h e r e b y  p e o p l e  a r e  a l l o w e d  
p r e m a t u r e  p a r o l e s  t o  t h e  s u r p r i s e  o f , r n a n y  p e o p l e  and  h e  f e l t  
t h a t  t h e  s e n t e n c i n g  s t r u c t u r e  i n  t h e  s t a t e  o f  M o n t a n a  was 
a d e q u a t e  t o  t a k e  c a r e  o f  t h i s  p r o b l e m .  I 

S e n a t o r  Van V a l k e n b u r g  s t a t e d  t h a t  h e  u n d e r s t o o d  f r o m  
some o f  t h e  t h i n g s  t h a t  R e p r e s e n t a t i v e  Keedy s a i d  t h a t  h e  
p r o f e s s e d  t o  h a v e  some k n o w l e d g e  o f  how t h e  c r i m i n a l  j u s t i c e  
s y s t e m  s h o u l d  w o r k  b u t  he  a s k e d  h i m  i f  h e  knew t h e  b a c k g r o u n d  
i n  M o n t a n a  a n d  d i d  h e  know how t h e  n o n - d a n g e r o u s  t h i n g  came 
t o  b e  i n  t h e  f i r s t  p l a c e .  

R e p r e s e n t a t i v e  Keedy s t a t e d  t h a t  h e  u n d e r s t o o d  t h a t  t h e  
l a w  t h a t  t h i s  b i l l  s e e k s  t o  r e p e a l  was e n a c t e d  a c c i d e n t a l l y .  
He s a i d  t h a t  R e p r e s e n t a t i v e  S c u l l y  i n d i c a t e d  t o  h i m  t h a t  t h e  
n o n - d a n g e r o u s  o f f e n d e r  s e c t i o n  was  one  o f  s e v e r a l  t h a t  was 
t h r o w n  i n t o  t h e  h o p p e r  and  was one  t h a t  was n o t  r e a l l y  i n -  
t e n d e d  t o  b e  t h e r e .  

S e n a t o r  Van V a l k e n b u r g  s t a t e d  t h a t  i n  e s s e n c e  w h a t  we 
had  u n t i l  1 9 7 7 ' s  s e s s i o n  was a  f l a t  r e q u i r e m e n t  t h a t  a  p e r s o n  
was e l i g i b l e  f o r  p a r o l e  i f  h e  had s e r v e d  1 / 4  o f  t h e i r  t i m e ,  
f o r  an  h a b i t u a l  o f f e n d e r  1 / 3  o f  t h e i r  t i m e  a n d  a  s t i f f e r  
l a w  i f  t h e y  had a  p r i o r  c o n v i c t i o n  - 1 / 2  o f  t h e i r  t i m e .  
He s t a t e d  t h a t  i f  we p a s s  t h i s  b i l l ,  we t a k e  e w r y b o d y  up 
t o  t h e  l e v e l  o f  1 / 2 - t h a t  t h e r e  w o u l d  b e  n o  d i s c r e t i o n  o f  
a n y  k i n d  a n d  no  i n c e n t i v e  t o  a v o i d  f u t u r e  v i o l a t i o n s  o f  
l a w  and  h e  w o n d e r e d  i f  R e p r e s e n t a t i v e  Keedy h a d  e n o u g h  b a c k -  
g r o u n d  i n f o r m a t i o n .  
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Representative Keedy stated that the sentencing is 
so broad right now - in the case of a deliberate homicide 
he can sentence for as little as two years up to a death 
sentence and he felt that this is about as broad as a judge 
needs. He said you can add to that the provision for "good 
time" and this can add up to 1/2 of his time and then you 
would get back to a release in a little more than 1/4 or 
1 / 3  of their sentence. 

Senator Van Valkenburg noted that Mr. Rhay is here and 
he wondered if he would give the committee some comments 
as he has had considerable experience and he would like 
some comments in regard to treating people as individuals. 

Mr. Rhay stated that this is the thrust of the whole 
procedure today - to treat them as individuals and he said 
that he would not be interested in treating enmass to any 
prisoner. 

Representative Keedy stated that this bill will not 
increase the prison population and that what puts pressure 
on the prison is criminal activity. 

There were no further questions or comments and the 
hearing on this bil l  was closed. 

CONSIDERATION O F  HOUSE BILL 487: 

This is an act to require periodic pharmaceutical or 
medical reviews of resident medications; establishing stipu- 
lations for the release of records, and generally revising 
and clarifying the laws relating to the developmentally 
disabled, etc. This bil l  was co-authored by Representative 
Bengtson and Senator Towe. Senator Towe gave a n  explanation 
of this b i l l  a n d  said that this should make it a little 
easier for the people in Boulder who have to deal with the 
patients and these people decided that they could do without 
the first three sections. 

A a g e  Hansen, representing the Association of the De- 
velopmentally Disabled, stated that they support this b i l l  
as it has been amended. 

Peter Blouke, representing the Mental Health and Resi- 
dential Services Division of the Department of Institutions, 
stated that they support this bill as amended. 
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T h e r e  w e r e  n o  f u r t h e r  p r o p o n e n t s  a n d  n o  o p p o n e n t s .  

S e n a t o r  G a l t  q u e s t i o n e d  i f  a l l  t h i s  has  t o  b e  w r i t t e n  
i n t o  t h e  l a w  and  d o e s n ' t  t h e  s u p e r i n t e n d e n t  h a v e  r u l e - m a k i n g  
a u t h o r i t y .  S e n a t o r  Towe a n s w e r e d  t h a t  some o f  t h e s e  c h a n g e s  
a r e  m i n o r ,  b u t  t h e  m e d i c a l  r e c o r d s  and  r e v i e w  o f  t h e  d r u g s  
i s  s o  i m p o r t a n t  t h a t  i t  s h o u l d  h e  i n  t h e  s t a t u t e  i n  t h a t  t h e y  
a r e  s u b j e c t  t o  a b u s e .  

S e n a t o r  G a l t  w o n d e r e d  i f  t h e y  n e e d  t o  h a v e  t h e  d e g r e e  
o f  c l o t h i n g  and  k i n d s  o f  c l o t h i n g .  S e n a t o r  Towe s a i d  t h a t  
i t  i s  i n c r e d i b l e  a b o u t  some o f  t h e  t h i n g s  t h a t  h a v e  t o  b e  
s p e l l e d  o u t  s u c h  a s  t h e  u s e  o f  a  telephone o r  p e n c i l s ,  t h i n g s  
t h a t  s h o u l d  be  o b v i o u s  - t h e y  h a v e  t o  b e  s t a t e d  o r  t h e y  j u s t  
a r e  n o t  b e i n g  p r o v i d e d  and  i f  t h e y  a r e  i n  t h e  l a w ,  t h e r e  i s  
n o  q u e s t i o n  a b o u t  i t .  

S e n a t o r  O l s o n  q u e s t i o n e d  i f  B o u l d e r  o r  Warm S p r i n g s  i s  
a c c r e d i t e d  a n d  t h e  a n s w e r  was no .  

S e n a t o r  O l s o n  q u e s t i o n e d  i f  t h e s e  i n s t i t u t i o n s  h a v e  
f o r m a l  b y l a w s  and  S e n a t o r  Yowe s a i d  t h e y  d o  h a v e  f o r m a l  
m e d i c a l  b y l a w s .  S e n a t o r  O l s o n  s t a t e d  t h a t  h e  d i d  n o t  t h i n k  
t h i s  s h o u l d  b e  i n  a s t a t u t e  and i f  t h e  m e d i c a l  s t a f f  i s  
o n  t h e  b a l l ,  h e  f e l t  t h a t  t h e y  s h o u l d  n o t  h a v e  t o  b e  p u t  
i n  t h e  s t a t u t e s .  

S e n a t o r  Towe s a i d  t h a t  p r o b a b l y  b e c a u s e  o f  t h e  s h o r t a g e  
o f  medical d o c t o r s ,  p a r t i c u l a r l y  a t  Warm S p r i n g s ,  a n d  h e  
s t a t e d  t h a t  t h e y  f o u n d  t h a t  i t  was n o t  b e i n g  r e v i e w e d  a t  
a1  1 a n d  n o  p r o c e d u r e s  w e r e  b e i n g  c a r r i e d  o u t .  He f e l t  t h a t  
i n  t a k i n g  t h i s  o u t  a l t o g e t h e r  t h a t  t h e y  w i l l  p a s s  r e g u l a -  
t i o n s  t h a t  t h e y  w o n ' t  h a v e  t o .  

S e n a t o r  T u r n a g e  a s k e d  w h a t  i t  means o n  p a g e  1 3 ,  l i n e s  
6 t h r o u g h  1 1 .  He s t a t e d  t h a t  t h i s  seems t o  s a y  t h a t  t h e y  
h a v e  t h e  r i g h t  t o  t r e a t m e n t  b u t  c a n  r e f u s e  t r e a t m e n t .  Sena- 
t o r  Towe s t a t e d  t h a t  t h e  r e f u s a l  o f  t r e a t m e n t  i s  o n l y  a l l o w e d  
i n  o n e  i n s t a n c e  i n  t h e  s t a t e  o f  Mon tana  and  t h a t  i s  2 4  h o u r s  
b e f o r e  a  h e a r i n g .  He s a i d  t h a t  t h e r e  i s  a  r i g h t  t o  t r e a t -  
men t  e s t a b l i s h e d  b y  s t a t u t e s .  Ms. Hansen s t a t e d  t h a t  i f  
t h e y  h a v e  a  b e h a v i o r  p r o b l e m ,  t h e y  h a v e  a  t e n d e n c y  t o  o v e r -  
med i c a t e .  
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S e n a t o r  O l s o n  q u e s t i o n e d  i f  t h e y  had  a p p l i e d  f o r  a c c r e d i -  
t a t i o n  a n d  M r .  B l o u k e  s t a t e d  t h a t  t h e y  had  b u t  t h e y  w e r e  u n a b l e  
t o  g e t  a c c r e d i t a t i o n  a n d  h e  s t a t e d  t h a t  w i t h o u t  l a r g e  e x p e n d i -  
t u r e s  o f  f u n d s  t h e y  w i l l  n o t  b e  a b l e  t o  c o m p l y .  S e n a t o r  O l s o n  
q u e s t i o n e d  i f  t h e  f a i l u r e  t o  c o m p l y  was b e c a u s e  o f  p r i m a r i l y  
p h y s i c a l  p l a n t  o r  m e d i c a l  c a r e  p r o b l e m s .  M r .  B l o u k e  s t a t e d  
t h a t  i t  was a  c o m b i n a t i o n  o f  t h e  t w o  and  h e  s a i d  t h a t  t h e  
s u p e r i n t e n d e n t  o f  Bo 'u lde r  i s  p r e p a r i n g  a  p l a n  t o  d e a l  w i t h  
t h i s .  He s a i d  t h a t  t h e  r e a l  p r o b l e m  i s  p h y s i c a l  p l a n t  p r o b l e m s  
a n d  t h a t  i s  t h e  p a r t  t h a t  i s  v e r y  d i f f i c u l t  b e c a u s e  o f  t h e  
s h o r t a g e  o f  f u n d s .  S e n a t o r  O l s o n  a s k e d  them i f  t h e y  t o l d  them 
when t h e y  c o u l d  r e a p p l y  a n d  M r .  B l o u k e  s t a t e d  a f t e r  o n e  y e a r ,  
h e  b e l i e v e d .  

S e n a t o r  T u r n a g e  moved t h a t  t h e  b i l l  b e  amended o n  p a g e  
1 3 ,  l i n e  7 ,  f o l l o w i n g  " r e g a r d  t o "  i n s e r t  " o t h e r  r i g h t s  h e  
may h a v e  r e g a r d i n g "  and o n  1 i n e  10 ,  a f t e r  " o f "  i n s e r t  "such" .  
The mo t  i o n  c a r r i e d  u n a n i m o u s l y .  

S e n a t o r  T u r n a g e  moved t h a t  t h e  b i l l  b e  amended o n  p a g e  
1 3 ,  l i n e  10  t s t r i k i n g  "by a  r e s i d e n t " .  The m o t i o n  c a r r i e d .  

t Y d  S e n a t o r  T u r n a g ~  v e d  t h a t  t h e  b i l l  b e  c o n c u r r e d  i n  a s  amended. 
J o a n  M a y e r  f r o m  t h e  L e g i s l a t i v e  C o u n c i l  s t a t e d  t h a t  t h e r e  w e r e  
a  c o u p l e  o t h e r  p r o b l e m s  w i t h  t h i s  b i l l  and S e n a t o r  L e n s i n k  
a s k e d  h e r  t o  t a k e  c a r e  o f  t h i s .  

DISPOSITION OF HOUSE B l L L  3 9 6 :  

S e n a t o r  Van V a l k e n b u r g  moved t h a t  t h i s  b i l l  b e  n d  c o n -  
c u r r e d  i n .  He s t a t e d  t h a t  we a r e  g o i n g  r i g h t  b a c k  t o  t h e  
s i t u a t i o n  b e f o r e  1 9 7 7  a n d  h e  s t a t e d  t h a t  t h e r e  i s  g o o d  r e a s o n  
t o  s a y  t h a t  someone who i s  a f i r s t  o f f e n d e r  s h o u l d  n o t  b e  
t r e a t e d  t h e  same as  someone who i s  a  s e c o n d  o f f e n d e r .  The 
m o t i o n  c a r r i e d  u n a n i m o u s l y .  

DISPOSITION OF HOUSE B l L L  401:  

S e n a t o r  T u r n a g e  moved t h a t  t h i s  b i l l  b e  n o t  c o n c u r r e d  
i n .  He s t a t e d  t h a t  t h i s  c r e a t e s  a d d i t i o n a l  c o s t s  - m e a l s ,  
l o d g i n g ,  e t c . ,  - a n d  h e  j u s t  d i d  n o t  t h i n k  i t  was n e c e s s a r y .  
S e n a t o r  Towe s t a t e d  t h a t  he  w o u l d  a g r e e  w i t h  S e n a t o r  T u r n a g e  
and t h e  c o s t s  c o u l d  b e  p r e t t y  h i g h .  The m o t i o n  c a r r i e d  w i t h  
S e n a t o r s  B rown  a n d  Van V a l k e n b u r g  v o t i n g  no .  
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D I S P O S I T I O N  OF H O U S E  B I L L  5 1 4 :  

S e n a t o r  Towe moved t h a t  t h e  b i l l  be  amended o n  p a g e  
1 ,  l i n e  16, f o l l o w i n g  "deeds o f  t r u s t "  s t r i k e  " o r "  and i n -  
s e r t  a  "," and  o n  p a g e  1 ,  1 i n e  1 7 ,  f o l l o w i n g  "deeds, "  i n s e r t  
I t o r  t r u s t  i n d e n t u r e s  ," and amend t h e  t i  t l e  a c c o r d i n g l y .  

S e n a t o r  Brown r e q u e s t e d  t h a t  t h i s  b i l l  be  h e l d  o v e r  
u n t i l  t h i s  e v e n i n g ' s  m e e t i n g .  

D I S P O S I T I O N  Q F  HOUSE BI1.L 5 1 9 :  

S e n a t o r  O ' H a r a  moved t h a t  t h e  b i l l  be n o t  c o n c u r r e d  i n .  
S e n a t o r  L e n s i n k  s t a t e d  t h a t  t h i s  w o u l d  g i v e  us  a n o t h e r  t w o  
y e a r s  t r i a l .  A v o t e  was t a k e n  and t h e  v o t e  t i e d .  (See 
r o l l  c a l  1 v a t e . )  A  t i e  v o t e  means t h a t  t h e  b i l l  w i l l  s t a y  
i n  c o m m i t t e e .  

T h e r e  b e i n g  n o  f u r t h e r  b u s i n e s s ,  t h e  m e e t i n g  was a d j o u r n e d .  

SENATOR EVERETT R .  LENSINK, C h a i r m a n  
S e n a t e  J u d i c i a r y  C o m m i t t e e  
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Bills to be heard by 
Senate Judiciary 

Monday, March 5, 1979 

V 
1.) HB 396 (Keedy) 

Proposed Bill - repeals 46-18-404, abolishing of nondangerous 
offender for purposes of eligibility for parole. 

NOTE : - 
SB 228 and SB 426, passed by the Senate, amend 46-18-404 
which creates the designation. SB 228 tightens up the 
requirements for qualifying for designation as a nondan- 
gerous offender. 

Current Law - Title 53, chapter 20 deals with the develop- 
mentally disabled. 

Proposed Bill - generally revises and clarifies the laws rela- 
ting to the developmentally disabled. As originally 
drafted, the bill provided procedures for allowing a 
seriously developmentally disabled person to voluntarily 
admit himself to a residential facility - this provision 
was deleted by the House. 

Section I. amend 53-20-104. Powers and duties of mental disa- 
bilities board of visitors. 

Changes "patient" to "resident". 
Section 2. amend 53-20-114. Appointment of responsible person. 

Provides that the responsible person cannot be an employee 
of a residential facility and that the appointment will 
terminate when the resident is discharged. 

Section 3. amend 53-20-123. Outcome of examination - dismissal 
of petition - court ordered evalu- 
ation and treatment - hearing. 

Allows the professional person to recommend placement in 
consultation with the department of institutions and the 
department of social and rehabilitation. 

Section 4. amend 53-20-130. Patient transfers from mental 
health facilities. 

Allows transfer from a mental institution to a residential 
facility or an appropriate less restrictive alternative. 

Section 5. amend 53-20-142. Rights while in a residential 
facility. 

Adds the right to habilitation services. 
Section 6. amend 53-20-144. Rights concerning photographs. 
Section 7. amend 53-20-145. Right to be free from unnecessary 

or excessive medication. 
Allows for more frequent review of medication. 

Section 8. amend 53-20-146. Right not to be subjected to cer- 
tain treatment procedures. - 

Provides that mechanical devices to help the development- 
ally disabled are not physical restraints. 

Section 9. amend 53-20-148. Right to habilitation. 
,\ 
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Leng thens  t h e  t i m e  a  r e s i d e n t  c a n  b e  i n  a  f a c i l i t y  be- , 

f o r e  a  h a b i l i t a t i o n  p l a n  i s  begun from 1 4  t o  30 d a y s  and 
p r o v i d e s  t h a t  t h e  p a r e n t  o r  r e s p o n s i b l e  p e r s o n ,  i n  a d d i -  
t i o n  t o  t h e  r e s i d e n t ,  w i l l  r e c e i v e  i n f o r m a t i o n  c o n c e r n i n g  , 
t h e  c a r e  and h a b i l i t a t i o n  o f  t h e  r e s i d e n t .  

S e c t i o n  10 .  amend 53-20-161- Maintenance of r e c o r d s .  
E s t a b l i s h e s  p r o c e d u r e s  f o r  r e l e a s e  of r e c o r d s .  R e l e a s e  , 
c a n  be a u t h o r i z e d  by a r e s i d e n t ,  p a r e n t ,  or  g u a r d i a n ,  o r  
t h e  s u p e r i n t e n d e n t  o f  t h e  r e s i d e n t i a l  f a c i l i t y  u n d e r  cer- , 
t a i n  c i r c u m s t a n c e s .  P a r t i e s  c a n  be o b i e c t  t o  t h e  r e l e a s e  1 
o f  i n f o r m a t i o n  by t h e  s u p e r i n t e n d e n t .  i 

S e c t i o n  11, amend 53-21-187.  C l o t h i n g  f o r  p a t i e n t s  d i s c h a r g e d  
or c o n d i t i o n a l l y  r e l e a s e d .  

d . ) HB 519 ( S c u l l y )  

C u r r e n t  Law - i n  c e r t a i n  c a s e s ,  a  p a r t y  t o  a  law s u i t  c a n  re- I 
c o v e r  h i s  a t t o r n e y  f e e s  from t h e  o t h e r  p a r t y .  C u r r e n t l y ,  \ 

" r e a s o n a b l e  and n e c e s s a r y "  f e e s  a r e  t h e  cus tomary fees 
charged  i n  t h e  c o u n t y  i n  which t h e  t r i a l  i s  h e l d ,  and such 
f e e s  can  n o t  b e  computed on a  c o n t i n g e n c y  b a s i s  ( f e e s  
which a r e  c o n t i n g e n t  on winning and a r e  u s u a l l y  h i g h e r ) .  

I 
P roposed B i l l  - changes  t h e  method of  computing f e e s .  B i l l  p r o  1 

v i d e s  t h a t  r e a s o n a b l e  and n e c e s s a r y  fees a r e  t h e  cus tomary  
f e e s  cha rged  i n  t h e  coun ty  i n  which t h e  a t t o r n e y  p r a c t i c e s  
o r  t h e  cus tomary f e e s  cha rged  by a t t o r n e y s  i n  a - s p e c i a l i z e d  
f i e l d .  4 
Note - t h e r e  i s  no g e o g r a p h i c a l  l i m i t a t i o n  on t h e  s p e c i a l t y  
( e x .  t h e r e  i s  p r o b a b l y  a  d i f f e r e n c e  between a  New York t a x  
l awyer  and a Montana t a x  l a w y e r ' s  fees). Also, t h e  bill 1 
a l l o w s  n e c e s s a r y  f e e s  t o  be  computed on a  c o n t i n g e n c y  
b a s i s .  

L 

4 . )  HB 401 (Harper )  
1 
I 

C u r r e n t  Law - a l l o w s  w i t n e s s e s  i n  a l l  c o u r t s  i n  c i v i l  and c r i m -  
' i n a l  c a s e s  o n l y  a  p e r  diem and mi leage .  

.1 

Proposed B i l l  - a d d s  payment o f  e x p e n s e s  of meals and l o d g i n g  
t o  w i t n e s s e s  on t h e  same b a s i s  a s  employees of t h e  s ta te  
a r e  a l lowed  s u c h  expenses .  

Problems - 
1. Typo i n  t i t l e ,  l i n e  6: s h o u l d  r e a d  "26-2-501". 
2. Should  26-2-507 be amended t o  p r o v i d e  for prepayment 

o f  e x p e n s e s  of mea l s  and/or  l o d g i n g  a s  w e l l  a s  prepay-  
ment of fees and mi leage?  

'"8' 

5 . )  HB 514 (Ramirez)  i 
C u r r e n t  Law - p r o v i d e s  f o r  two b a s i c  methods of  f i n a n c i n g  pur-  

c h a s e s  of rea l  p r o p e r t y :  mor tgages  and t r u s t  i n d e n t u r e s .  



Bills to be heard by 
,Senate Judiciary 
Monday, March 5, 1979 
Page Three 

In the case of a mortgage, the purchaser holds title to 
the property. In the case of a trust indenture, the title 
is held in trust for the benefit of the purchaser. 

Proposed Bill - clarifies that arrangements in which title is 
transferred for security purposes but which do not meet 
the statutory requirements for trust indentures are not 
invalid and are to be treated as mortgages. 

Question - Is the application of this bill retroactive? 



Datc B i l l  Eo. -5-1 7 Time ) / * * 2  L 

L e n s i n k ,  E v e r e t t  H., C h r .  (R) 
- /- 

O l s o n ,  S .  A . ,  V. C h r .  ( R )  

I 

L- /" 

T u r n a q e ,  J e a n  A .  ( R )  

I I -w- 
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/' 
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