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1.0 POLICY

This policy is adopted in compliance with the Federal Family and Medical Leave Act of 1993.  FMLA entitles eligible employees to take up to 12 weeks of unpaid, job-protected leave each year for specified family and medical reasons.The law contains provisions relating to employer coverage and employee eligibility for the benefits of the law, entitlement to leave, maintenance of health benefits during leave, and job restoration after leave. 

FMLA does not affect any other federal or state law that prohibits discrimination.  It neither supersedes any state or local law that provides greater family or medical leave protection nor affects an employer's obligation to provide greater leave rights under a collective bargaining agreement or employment benefit plan. 

2.0 DEFINITIONS

“Serious Health Condition” is an illness, injury, impairment or physical or mental condition that involves one of the following:

a. “Hospital Care” is inpatient care (i.e., an overnight stay) in a hospital, hospice or residential medical care facility, including any period of incapacity or subsequent treatment in connection with such inpatient care.

b. “Absence Plus Treatment “is a period of incapacity of more than three consecutive calendar days (including any subsequent treatment or period of incapacity relating to the same condition), which also involves: 

Treatment two or more times by a health care provider, a nurse or physician's assistant under direct supervision of a health care provider, or a provider of health care services (e.g., a physical therapist) under orders of, or on referral by, a health care provider: 

Treatment by a health care provider on at least one occasion which results in a regimen of continuing treatment under the supervision of the health care provider.

c. “Pregnancy” is any period of incapacity due to pregnancy, or for prenatal care.

d. “Chronic Conditions Requiring Treatments” are periodic visits for treatment by a health care provider, or a nurse or physician's assistant under direct supervision of a health care provider. Treatment continues over an extended period of time (including recurring episodes of a single underlying condition) and may cause episodic incidents rather than a continuing period of incapacity (e.g., asthma, diabetes, epilepsy, etc.).

e. “Permanent/Long-term Conditions Requiring Supervision” is a period of incapacity, which is permanent or long-term due to a condition for which treatment may not be effective. The employee or family member must be under the continuing supervision of, but need not be receiving active treatment by, a health care provider.
f. “Multiple Treatments (Non-Chronic Conditions)” is any period of absence to receive multiple treatments (including any period of recovery) by a health care provider for restorative surgery after an accident or other injury, or for a condition that would likely result in a period of incapacity of more than three consecutive calendar days in the absence of medical intervention or treatment, such as cancer (chemotherapy, radiation, etc.), severe arthritis (physical therapy), or kidney disease (dialysis).


g. “Continuing treatment by a health care provider” means the employee or family member is treated two or more times for the injury or illness by a health care provider or is treated for the injury or illness by a health care provider on at least one occasion resulting in continuing treatment by the health care provider to resolve the condition. The employee or family member is under the continuing supervision of, but not necessarily being actively treated by, a health care provider due to a serious long-term or chronic condition or disability which cannot be cured (e.g., Alzheimer's disease, severe strokes, terminal cancer).

“Eligible employee” is an employee who has been employed for at least 12 months by the State of Montana and for at least 1,040 hours during the previous 12 months.            

“Employment benefits” include all benefits provided or made available to employees by the employer, including group life insurance, health insurance, disability insurance, sick leave, annual leave, compensatory time, educational benefits or pensions.

“Equivalent position” is a position with equivalent pay, benefits and working conditions, including privileges, and status. The equivalent position must involve the same or substantially similar duties and responsibilities and must entail substantially equivalent skill, effort, responsibility and authority.

“A Health Care Provider List” is a list of acceptable providers, as defined by the FMLA, which is available through the Human Resources Office.

“Incapable of self-care” is an individual that requires active assistance or supervision to provide daily self-care in several of the activities of daily living including adaptive activities such as caring for one's grooming and hygiene, bathing, cooking, etc.

“Intermittent leave” is time taken in intervals and not consecutively. The time actually taken is deducted.

“Parent,” is the biological, adoptive or foster parent of an employee or an individual who stood in loco parentis. This includes an individual who assumed "day-to-day" responsibility for a child.

“Reduced leave schedules” is leave scheduled for fewer than the number of hours than an employee usually works during each workweek or workday.

“Son or daughter” is a biological, adoptive or foster child, a stepchild, a legal ward or a child of a person standing in loco parentis, who is less than 18 years of age or 18 years or older and incapable of self care because of a mental or physical disability.

“Spouse” is a husband or wife as defined or recognized under state marriage laws, including common law marriages. 

3.0
PROCEDURE

Employee Eligibility: To be eligible for FMLA benefits, the employee must have accrued 12 months or 52 weeks of state service.  The service need not be continuous and any part of a week where the employee was in a pay status counts towards the accrual. A five-day break in service will not nullify the preceding service as qualifying the employee for eligibility. An employee must have worked at least 1,040 hours over the last 12 continuous months. Employees who transferred to state employment through state assumption of district court funding will have time worked as county employees counted toward the minimum time needed to qualify for FMLA benefits. 

Leave Entitlement: A covered employee must be granted up to a total of 12 work weeks of unpaid leave during any 12-month period for one or more of the following reasons:

a. For the birth or placement with the employee of a child for adoption or     foster care;

            b. To care for an immediate family member (spouse, child or parent) with  a serious health condition; or

c. To take medical leave when the employee is unable to work because of a serious health condition.

Spouses employed by the Judicial Branch are each entitled to 12 weeks of FMLA leave for the birth or placement with the employee of a child for adoption or foster care. 

Under some circumstances, employees may take FMLA leave intermittently, which means taking leave in blocks of time or reducing their normal weekly or daily work schedule.
FMLA runs concurrently with the employee’s paid leave. The Judicial Branch requires eligible employees to use all accrued sick leave and exempt compensatory time before using other paid leave or leave without pay. Each type of paid leave available to employees has specific eligibility requirements, which must be met in order for the leave to be used while the employee is on FMLA leave.  

The use of sick leave should not be approved for materni​ty leave of more than six weeks unless there is medical certifi​cation of continuing temporary disability; for a birth father or adoptive parent for more than 15 days unless there is medical certif​ication of the child’s serious health condition; or for a foster parent at any time, unless there is medical certif​ication of the child’s serious health condition. 

Following childbirth: The state recognizes six calendar weeks as a reasonable period of recovery from a temporary disability resulting from childbirth.  Medical certification may not be required from an employee for the initial six weeks of leave.  If the employee requests leave due to disability, which exceeds six weeks, the employee shall obtain medical certifica​tion that additional disability leave is necessary. 

As provided in law, an employee cannot be forced to use annual leave or nonexempt compensatory time, if the reason for absence is illness.  If an employee uses accrued nonexempt compensatory time for FMLA purposes, docking of Family and Medical Leave is suspended.

A holiday is not a working day.  Therefore, an employe​e's FMLA entitlement should not be docked when a holiday falls during the employee's leave.

Maintenance of Health Benefits: The employer is required to pay the state share of group health insurance coverage for an employee on FMLA leave.  Arrangements will need to be made for employees to pay their share of health insurance premiums while on leave.

The employer will recover premiums it paid to maintain health insurance coverage for an employee who fails to return to work from FMLA leave.  This will only be done if the reason for not returning to work is not beyond the employee’s control.
Job Restoration: 


a. Upon return from FMLA leave, an employee must be restored to his or her original job or to an equivalent job with equivalent pay, benefits and other employment terms and conditions.

b. An employee's use of FMLA leave cannot result in the loss of any employment benefit that the employee earned or was entitled to before using FMLA leave.

Notice and Medical Certification: An employee seeking to use FMLA leave may be required to provide:

a. 30-day advance notice of the need to take FMLA leave when the need is foreseeable;

b. medical certifications supporting the need for leave due to a serious health condition affecting the employee or an eligible family member;

c. second or third medical opinions (at the employer's expense) and periodic recertification; and

d. periodic reports during FMLA leave regarding the employee's status and intent to return to work. When leave is needed to care for an eligible family member or the employee's own illness, and is for planned medical treatment, the employee must schedule treatment so that it will not unduly disrupt the employer's operation.

Written notice must be provided to an employee when designa​tion of leave has been determined. A copy of the written notice is attached. 

Each office must post a notice explaining rights and responsibilities under FMLA.  
3.1 Implementation

When an employee requests leave it is important that the immediate supervisor inquire if the leave is medically related.  This may be perceived as intrusive but there may be no other way for management to make a reasoned determination if the leave should be FMLA leave. Management has the authority to implement family medical leave if the employee’s absence is covered by FMLA.

Upon receiving information from the employee, the supervisor must determine, with any needed assistance from the Human Resources Office, if the request falls within the category of FMLA. The supervisor, working with the Human Resources Office, shall determine if the employee is eligible for FMLA.  

Once it has been determined that the employee is eligible for FMLA leave and the reason for the request falls within the category of FMLA leave, the supervisor shall:

a. Provide the employee with a copy of the Notice to Montana Judicial Branch Employees of Your Rights under the Family and Medical Leave Act of 1993 and the Montana Judicial Branch Request for Family and Medical Leave form (both attached to this policy);

b. Instruct the employee that the time record will reflect the deduction of the appropriate number of hours from their 12 weeks of FMLA authorized leave; 
the 12 weeks of FMLA authorized leave begins with the first day of absence; and the employee must use appropriate leave time in conjunction with the FMLA leave;

c. Give a copy of the Medical Certification form to the employee. The employee must be informed of the consequences of failing to complete 
the form within the 15 days allotted after the request. If the employee fails to provide certification within the 15 days and the need for leave was foreseeable, a supervisor may deny the request for leave until the certification is provided. If the leave was not foreseeable, the employee still must provide the certification as soon as possible. If the employee is not available to receive the form in person, the form should be mailed. Once the completed form is returned to the supervisor, the supervisor should verify the information provided to ensure FMLA leave is appropriate. If FMLA leave is not appropriate, the employee will be notified and any deductions under FMLA leave will be deleted and applied to the appropriate leave;

d. The supervisor should forward the leave request to the Human Resources Office once the leave has been verified using the medical certification. The medical certification should not be copied for an office file. The employer is required to keep the information in a separate file;

e. The Human Resources Office will inform the employee if any premium payments are needed to maintain health benefits, and the arrangements for making such payments. The employee is also informed of the right to restoration to the same or an equivalent job upon return from leave; and

f. The supervisor must inform the employee that medical certification may be required upon the employee’s return to work. If indications are that the employee will not be able to accomplish all duties, the supervisor will notify the employee of the need for medical certification. A copy of the position description should be provided so the medical provider can accurately describe the limitations and any recommended accommodations. This information may be necessary to determine if the employee needs reasonable accommodations to perform essential job functions.

MONTANA JUDICIAL BRANCH

NOTICE TO EM​PLOYEES 

FAMILY AND MEDICAL LEAVE ACT OF 1993 
FMLA requires the Judicial Branch to provide up to 12 weeks of unpaid, job-protected leave to eligible employees for cer​tain family and medical reasons.  Eligible employees must have worked for the state of Montana for at least one year, and for 1,040 hours during the previous 12 months to qualify for FMLA leave.

REASONS FOR TAKING LEAVE:  

Unpaid leave will be granted for any of the following rea​sons:

· To care for the employee's child after birth, or be​cause of placement of a child with the employee for adoption or foster care;

· To care for the employee's spouse, son, daughter or parent who has a serious health condition; or

· For a serious health condition that makes the em​ployee unable to perform the employee's job.

At the employee's or the employer's option, certain kinds of paid leave may be substituted for unpaid leave.

ADVANCE NOTICE AND MEDICAL CERTIFI​CATION:  

An employee may be required to provide advance leave notice and medical certifica​tion.  Some leave may be denied or delayed if require​ments are not met.

The employee must provide 30 days advance notice when the leave is foresee​able.

The Judicial Branch may require medical certification to support a request for leave because of a serious health condi​tion, a second or third medical opinion (at the em​ployer's expense) and a fitness for duty report to return to work.

SUBSTITUTION OF PAID LEAVE:

Employees are required to use any accrued sick leave before they can use other paid leave or leave without pay. Approval to use paid leave is contingent upon the employee’s compliance with applicable eligibility criteria and condition-for-use provisions according to this policy.  Therefore, the substitution of paid leave for unpaid leave will not be possible in every instance of FMLA leave.

As provided in 2-18-615, MCA, an absence due to an illness will not be charged against unused vacation leave unless approved by the employee.

If an employee is eligible to use FMLA leave, the FMLA leave and any applicable paid leave must be taken concurrently.  

For information about a specific leave policy, contact your supervisor or the Human Resources Office. 

JOB BENEFITS AND PROTECTION:

During FMLA leave, the Judicial Branch must maintain the employer’s portion of any health coverage under the group health plan.

Upon return from FMLA leave, most employees must be restored to their original or equivalent positions with equivalent pay, benefits and other employment terms.

The use of FMLA leave cannot result in the loss of any em​ployment benefit that accrued prior to the start of an em​ployee's leave.

UNLAWFUL ACTS BY EMPLOYERS:
FMLA makes it unlawful​ to:

· Interfere with, restrain, or deny the exercise of any right provided under FMLA; 

· Discharge or discriminate against any person for op​posing any practice made unlawful by FMLA or for in​volvement in any proceed​ing under or relating to FMLA.

ENFORCEMENT:  

The U.S. Department of Labor is authorized to investigate and resolve complaints of violations.  An eligible employee may bring a civil action against an employer for violations.

FMLA does not affect any federal or state law prohibiting discrimina​tion, or supersede any state or local law or col​lec​tive bargaining agreement, which provides greater family or medical leave rights.

JUDICAL BRANCH

PO BOX 203005

HELENA MT 59620-3005

Certification of Health Care 

(Family and Medical Leave Act of 1993)

HEALTH CARE PROVIDER:  Please complete this form completely, and to the best of your medical knowledge, experience, and examination of the patient. Please be specific and respond only to the condition of which the patient needs this FMLA leave. 

GINA: The Genetic Information Nondiscrimination Act of 2008 (GINA) prohibits employers and other entities covered by GINA Title II from requesting or requiring genetic information of an individual or family member of the individual, except as specifically allowed by this law. To comply with this law, we are asking that you not provide any genetic information when responding to this request for medical information. 'Genetic information' as defined by GINA, includes an individual's family medical history, the results of an individual's or family member's genetic tests, the fact that an individual or an individual's family member sought or received genetic services, and genetic information of a fetus carried by an individual or an individual's family member or an embryo lawfully held by an individual or family member receiving assistive reproductive services. 

1. Employee's Name:

2. Patient's Name (if different from employee):

3. The attached sheet describes what is meant by a "serious health condition" under the Family and Medical Leave Act.  Does the patient's condition1 qualify under any of the categories described?  If so, please check the applicable category.


(1)      (2)      (3)      (4)      (5)       (6)    , or    None of the above      

4. Describe the medical facts which support your certification, including a brief statement as to how the medical facts meet the criteria of one of these categories:

 5  a.  State the approximate date the condition commenced, and the probable duration of the     condition (and also the probable duration of the patient's present incapacity if different):

b. Will it be necessary for the employee to take work only intermittently or to work on 

 Less than full schedule as a result of the condition (including for treatment described in          Item 6 below)?     

If yes, give the probable duration:

c. If the condition is a chronic condition (Condition No. 4) or pregnancy, state whether the patient is presently incapacitated2 and the likely duration and frequency of episodes of incapacity2:

6.   a. 
If additional treatments will be required for the condition, provide an estimate of the     probable number of such treatments.

b.   If the patient will be absent from work or other daily activities because of treatment on an intermittent or part-time basis, also provide an estimate of the probable number and interval between such treatments, actual or estimated dates of treatment if known, and period required for recovery if any.
c. If any of these treatments will be provided by another provider of health services (e.g., physical therapist), please state the nature of the treatments.
d. If a regimen of continuing treatment by the patient is required under your supervision, provide a general description of such regimen (e.g., prescription drugs, physical therapy requiring special equipment):
7.  a. If medical leave is required for the employee's absence from work because of the   employee's own condition (including absences due to pregnancy or a chronic condition), is the employee unable to perform work of any kind?    

b. If able to perform some work, is the employee unable to perform any one or more of the essential functions of the employee's job (the employee or the employer should supply you with information about the essential job functions)?  If yes, please list the essential functions the employee is unable to perform:

c. If neither a. nor b. applies, is it necessary for the employee to be absent from work for  treatment?     

8 a.  If leave is required to care for an employee's  family member with a serious health condition, does the patient require assistance for basic medical or personal needs or safety, or for transportation?      

b. If no, would the employee's presence to provide psychological comfort be beneficial to    the patient or assist in the patient's recovery?         

c. If the patient will need care only intermittently or on a part-time basis, please indicate the probable duration of this need:

_________________________________

_________________________

(Signature of Health Care Provider)


(Type of Practice)

_________________________________
__________________________

(Address)






(Telephone number)

To be completed by the employee needing family leave to care for a family member:

State the care you will provide and an estimate of the period during with care will be provided, including a schedule if leave is to be taken intermittently or if it will be necessary for you to work less than a full schedule:

_________________________________

__________________________

(Employee signature)




(date)

A "Serious Health Condition" means an illness, injury, impairment, or physical or mental condition that involves one of the following:

1.  Hospital Care
Inpatient care ( an overnight stay) in a hospital, hospice, or residential medical care facility, including any period of incapacity or subsequent treatment in connection with or consequent to such inpatient care.

2.  Absence Plus Treatment
(a) A period of incapacity of more than three consecutive calendar days (including any subsequent treatment or period of incapacity relating to the same condition), that also involves:



(1)  Treatment3 two or more times by a health care provider, by a nurse or physician's assistant under direct supervision of a health care provider, or by a provider of health care services (e.g., physical therapist) under orders of, or on referral by, a health care provider; or



(2)  Treatment by a health care provider on at least one occasion which results in a regimen of continuing treatment4 under the supervision of the health care provider.

3.  Pregnancy
Any period of incapacity due to pregnancy, or for prenatal care.

4.  Chronic Conditions requiring Treatments
A chronic condition which:



(1)  Requires periodic visits for treatment by a health care provider, or by a nurse or physician's assistant under direct supervision of a health care provider;



(2)  Continues over an extended period of time (including recurring episodes of a single underlying condition); and



(3)  May cause episodic rather than a continuing period of incapacity (e.g., asthma, diabetes, epilepsy, etc.).

5.  Permanent/Long-term Condition Requiring Supervision
A period of incapacity2 which is permanent or long-term due to a condition for which treatment may not be effective.  The employee or family member must be under the continuing supervision of, but need not be receiving active treatment by, a health care provider.  Examples include Alzheimer's, a severe stroke, or the terminal stages of a disease.

6.  Multiple Treatments (Non-Chronic Conditions)
Any period of absence to receive multiple treatments (including any period or recovery therefrom) by a health care provider or by a provider of health care services under orders of, or on referral by, a health care provider, either for restorative surgery after an accident or other injury, or for a condition that would likely result in a period of incapacity2 of more than three consecutive calendar days in the absence of medical intervention or treatment, such as cancer (chemothera​py, radiation, etc.), severe arthritis (physical therapy), kidney disease (dialysis).



1 Here and elsewhere on this form, the information sought relates only to the condition for which the employee is taking FMLA Leave.


2 "Incapacity," for purposes of FMLA, is defined to inability to work, attend school or perform other regular daily activities due to the serious health condition, treatment therefor, or recovery therefrom.


3 Treatment includes examinations to determine if a serious health condition exists and evaluations of the condition.  Treatment does not include routine physical examinations, eye examinations, or dental examinations.


4 A regimen of continuing treatment includes, for example, a course of prescription medication (e.g., an antibiotic) or therapy requiring special equipment to resolve or alleviate the health condition.  A regimen of treatment does not include the taking of over-the-counter medications such as aspirin, antihistamines, or salves; or bed-rest, drinking fluids, exercise, and other similar activities that can be initiated without a visit to a health care provider.

MONTANA JUDICIAL BRANCH

EMPLOYEE REQUEST FOR FAMILY AND MEDICAL LEAVE 

IN COMPLIANCE WITH THE 

FAMILY AND MEDICAL LEAVE ACT OF 1993 
This form is completed when an employee is requesting Family and Medical Leave. The employee may   need to complete a Medical Certification Form depending on the nature of the request.

NAME: ____________________________________________________

​​​​

HOME MAILING ADDRESS:  _______________________________________________________


________________________________________________________________________________


JUDICIAL DISTRICT: _____________________DIVISION:____________

DATE OF HIRE WITH THE OFFICE: ______________

REASON FOR LEAVE:

_____ The birth of a child, or placement of the child with you for adoption or foster care.

_____ A serious health condition that makes you unable to perform you job functions. *

_____ A serious health condition affecting your ___ spouse, ___ child, ___ parent for  which you are needed to provide care.* (*Medical certification required)

_____ To take medical leave because my spouse, son, daughter or parent is a covered   military member on active duty or notified of impending call to active duty.  Provide the qualifying reason for the leave.

_____ To take medical leave because my spouse, son, daughter, parent or next of kin who is a covered military member with a serious injury or illness.   Provide the qualifying reason for the leave.

DATE OF LEAVE (1st day of leave):  ______________ DURATION OF LEAVE: _________________

TYPE OF LEAVE:  _______FULLTIME   _______ INTERMITTENT    ______OTHER (Explanation)

EMPLOYEE SIGNATURE: ________________________________________ DATE:_____________

 
SUPERVISOR’S SIGNATURE:_____________________________________ DATE: _____________

Please submit this form, along with the medical certification, if required, to the Human Resources Office at P.O. Box 203005, Helena, MT 59620-3005.  You will receive an approval form and other information. Please contact 406-841-2965 for more information. 

PAYROLL CODES FOR FMLA
Please use the following codes for leave you take for your qualified FMLA condition.
FSLT = FOR SICK LEAVE TAKEN
FVLT = FOR VACATION LEAVE TAKEN

FLWOP = FOR LEAVE WITHOUT PAY

FECT = FOR EXEMPT COMP TIME TAKEN
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