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additjon. placement. replacemenl. or removal of any equipment. 
pans. st ruct urcs. or materials of any kind whatever. This rule 
appli• s to all contracts exceeding SS,OOO whether or not such 
contracts require performance of service, maintenance, repair, 'Jr 
any other rype of work in addition to or as pan of the work as 
above construed. [Emphasis added.] 

25!. 

§ 8.115.301, ARM. A properly adopted rule implementing a statute has the 
force of law. § 2·4· 102(11), MCA. As~uming the validity of the above-cited 
rule, ''public construction work" includes the installation or replacement of 
material> of any kind. I therefore conclude that under Montana statutes and 
rules the sale and installation of carpeting for a cost exceeding $5,000 is 
public construction work and the bidder is required to have a public 
contractor's liceru.e. 

THEREFORE, IT IS MY OPINION: 

Title 37, chaptc>r 71, MCA, which requires a person performing public 
construction work to have a public contractor's license, applies to 
persons or !inns who contract to sell and install carpeting on school 
district property where the value of the contract exceeds $5,000. 

Sincerely, 

MARC RACICOT 
Anomey General 

VOLUME NO. 43 OPINION NO. 68 
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fiELD: A refuse G <pos<JI dislricl is nol a "polilical subdivhion" as 1ha1 
lenn is used in seclion 17·5 1604(3), MCA. 

David M. Lewis, r:xecUI ive Direc10r 
Board of lnveslm!'ms 
Departmenl of Commerce 
(.apilol S1a1ion 
Helena MT 59620 

Dear Mr. Lewis: 

You have rcqur~l!'d my opinion on lhe following ques1ion: 

July 31, 1990 

Is a refuse disposal dis1ric1 a "political subdivision" as 1ha1 1enn 
is used in section 17·5·1604(3), MCA? 

Your ques1ion involve) imerpre1a1ion of 1he Municipal Finance Consolida1ion 
Acl (MFCA), §§ 17-5-1601 10 1651, MCA. One :..f the policies underlying the 
MFCA is 10 

foster and pmmo1c, by aJl reasonable meall$ the provision of 
efficienl capilal markers and facili1ies for borrowing mone} IJy 
counties, ci1ies, 1owns, school dislricls, special taxing dislncls, 
and othrr public bodies 10 pay for capi1al improvemenls and 
o1her need~ as otberwtSe authorized by law[.] 

§ 17 -5 1602(1 )(a), MCA. The MFCA is also design·-d to gJVP local 
govemmrn1 unils 1hc> ability 10 borrow money a1 lower imeres1 rate5. 
§ 7 5 1602(1)(b), MCA. The Board of lnveslments (!he Board) tries 10 
accomplish thest goals by pooling deb1 instruments from local government 
units and by providing addi1ional security for 1he paymenr of 1he ins1rumems. 
§ 17 5 · l602(2)(b), MCA. 

Srction 17·5 ·1604(3), MCA, defines local government unil for purposes of 1hc 
MFCA: 

'l,ocal government unit" means any municipal corporation or 
political subdivision of the Slale, including without limilation any 
ci1y, town, county, school dislrict, or mhcr specinl taxing districl. 

Your question is whc1her a refuse disposal disuicl is a '"polilical subdivision'" 
as 1ha• 1enn is u!>cd in this sect ion. 

rcfuw dispo~al districl is an area wi1h dt>linite boundaries establisht>d for 
lhe purpose of collec1ing and disposing of all refuse in the districl. 
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§ 7· 13·202(5). MCA. A refuse disposal dimict is created by resolution of the 
county commissioners after notice and opponuniry for hearing on protest. 
§§ 7·13·2\M to 210, MCA. Once a district is creat<'cl , the commissioners 
appoint a board of directors. § 7-13·213, MCA. S non 7 13·215, MCA, 
describes the powers and duties of thE' board of the refuse disposal district and 
provides in pertinent pan: 

Th(' board of a refuse disposal district established and organized 
undCI this pan has tht following powers and duties, with the 
approval of the county commissioners of the counties involved: 

(8) to borrow from any loaning agency funds available for 
assistance in planning or financing a refuse disposal district and 
repay these with the money received from the fees levied "'dcr 
this part. 

The refuse board may also establish a service fe<', with the approval of the 
county commissioners, provided a public hearing is held if a written protest 
has been made. § 7·13·231, MCA. An increase in fees may not be approved 
a nd implemented without notice and opportuniry for hearing. /d. The 
amount of the fee is based upon a family residential unit with fees for 
commercial and business accounts based on a compariso n with the family unit 
as to the volume and rype of waste produced. § 7·13·232, MCA. The 
amount of the fee is placed on tax notices and collected with the property tax. 
Fai lure to pay the fcc rcsuhs in a lien upon the property. § 7·13·233, MCA. 
Only the county commissioners may issue warrants upon claims approved by 
the refuse board. § 7· 13·234, MCA. 

lnitially, · must be noted that a refuse district may not be considered a 
"special 1g district" as that term is used in section 17·5·1604(3), MCA. 
As g<'nl'ralty defined, the term "taxing unit" is 

dl'cmrd to include a county, ciry, incorporated town, to wnship, 
~chool district ... or a ny person, persons, or organized body 
authorit.l'd by law to establish tax leV' for the purpose of 
ratsing pubh~ revenue. 

§ 15· 1 I 01 (2), MCA. In 42 Op. Att'y Gen. No. 80 (1988), a rural fire distttct 
operawd by the county was not considered a "taxing unil." That opinion 
stated: 

W1wrc the county commissioners and not the fire district itself 
establish rhe tax levy for lhl' distnct, the dt>finition of "taxing 
unit" doe~ not <·ncompass the fire district. A "taxing unir" entai ls 
an entity that establishes its own tax levy. In this ~ituation, the 
board of county cu.nmissioners and not the fire district has this 
role Thus. a fire district operated by thl' county and not by a 
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board of trust~>es is not a "taxing unit." A rural fire district 
operated hy a board of trustees. howcv(•r, is a "taxing unit" 
wit run the meaning of section 15·1 0-412, MCA. 

42 Op. Att'y Gen. Jloo. 80 at 315. This reasoning is equally applicable to a 
refuse district. A refuse district, as discussed above, has no independent 
governing body. The district 1 1st have the approval of the board of county 
commissioners before establishing a service fee. § 7-13-231, MC.A. Regardless 
of whether or not the assessment may be considered a "tax," a r('fuse district 
would not fall within the meaning of a "special taxing district" as used in 
section 17 ·5-1604, MCA. 

In order to detel1Tllne whether a refuse district is a political subdivision under 
section 17-5-1604(3), MCA, an analysis of the nature and duties of a refuse 
district is necessary. In 43 Op. Att'y Gen. No. 56 ( 1990), slip opinion at 5 
and 6, I recently acknowledged that while a rural fire district is not a "local 
government unit" per se, it may be considered a "political subdivision" of the 
counry and therefore eligible to panicipate in the lnterlocal Cooperation Act. 
/d. at 6. ~also 38 Op. Att'y Gen. No. 87 at 302 (1980); 35 Op. Att'y Gen. 
No. 71 at 173, 174 (1974). I concluded that a rural fire district was a 
"political subdivision" because it was a "public agency" a.~ that term is used in 
the lnterlocal Cooperation Act. I looked to the following criteria: 

Fire district trustees goveno and manage the affairs of the fire 
district; have the authority to provide firefighiing apparatus, 
f'Quipment, housing, and facilities for the protection of the 
district; appoint and form fire companies; and prepare annual 
budgets. 

43 Op. Att'y Gen. No. 56, slip op. at 6. Based on this delegation of powers 
to the board of trustees of rhc fire distric·, I concluded that rural firl' districts 
are "political subdivisions" within the meaning of the lnterlocal Cooperation 
Act . /d. 

By cont rast, refuse disposal districts have no del!'gation of authority similar to 
that described in 43 Op. Att'y Gen. No. 56. S!'ction 7-13·21 5, MCA, expressly 
provides in pcninent part: 

The board of the refuse disposal district ... has the following 
powers and duties, with the approval of the rounry 
commissioner; of thr counties involved .... [Emphasis 1dded.] 

In Ryan v. Board of County Commissioners, 190 Mont . 273, 620 P.2d 1203, 
1207 ·08 ( 1980), the Court stated this language means that, "[ t ]he County 
Commissioners have been given supervisory authority over its Hefuse Board." 
The Coun in Ryan relied upon reasoning in McCanen J!: Sanderson, 111 
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Mont. 407, 109 P.2d 1108 (1941}, which described the type of discretion thlll 
comes with usr of the word "approval": 

''Approval" implies knowledge and the exercise of discretion aftcr 
knowledge ]citation omi11ed], the exercist> of judgment [citati(Jn 
omitted], the act of passing judgment, the ust> of discretion, and 
tht> determination as a deduction therefrom (citation omitted], 
unless limited by the context of the statute. 

111 Mont. at 415, 109 P.2d at 1112. Applying this definition, the approval 
authority vested in the county commissioners, in effect, signifies the authority 
to supervisc thl." refuse board. 

In 37 Op. Au'y Gen. No. 22 at 97 ( 1977), rural improvement district~ were 
determined to be "local govemmemal units" because such districts may include 
more than one county and have governing boards separate and distinct from 
the boards of county commissioners. 37 Op. An'y Gen. No. 22 at 96. Refuse 
disposal districts are dissimitM from rural improvement districts in that they 
do not have an independent governing lxxly. The board of a refuse disposal 
district may not take any significant action without first obtaining the 
approval of the county comrnissior of the counties involved in the district. 
§ 7·13·215, MCA. Sec also §g 7·13·231 (commissioner approvnl before 
raisi lit fees}, and 7-13-234, MCA (only the counry commission. rs may 
authorize drawing warrants from the refuse district's special fund). Compare 
§§ 7 -12·2123 (rural improvement districts), 85· 7· 1902 (irrigation district<), 
7-13·2218 and 7·13·2221 (water and sewer distriCIS), 76·15-403 
(conservation districts), 7·12·1131 (business improvement districts), 7-1 4·219 
(urban transportation districts), 7-34-2122 (hospital districts), and 7-33-2105, 
MCA (rural fire districts). While this list is not intended to be exhaustive of 
all of the statutes that delegate authority to independent governing boards, a 
comparison of them is helpful in distinguishing those governing boards which 
do not need prior approval of the county commissioners before exercising their 
powers and duties from refuse boards which do require such prior approval. 
Because thP refuse boa:. not a separate and independent body and has not 
been delegated supervi· ry authority over the refuse disposal district, I 
conclude that a refuse disposal district cannot be considered a "political 
~ubdivision" as that term is used in section 17·5· 1604(3), MCA. 

I am aware that a refuse disposal district is expressly defined as a "local 
government"' in section 75-10·103, MCA, for purposes of sections 75-10-101 
to 125, MCA. I am also aware of the broad powers and duties given such 
"local governments" under section 75 1 0·1 12, MCA. Nevertheless, the powers 
and dutil's of a rl'fuse disposal board are specifically defined and limited by 
section 7·13 215, MCA, not by section 75·10-112, MCA. Section 7·13·215, 
MCA, addrcsse!> only refuse boards while section 75·1 0·112, MC.A, includes 
refuse boards and other entities. Special statutes normJily prevail over 
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gem'rnl. § 1 2 102, MCA. Polan Y. School Disuict ~ lQ. 195 Mont. 340, 
346. 636 P.2d 825, 828 (1981 ). 

TIIEREFORE, IT IS MY OPINION: 

A refuse disposal disuict is not a "political subdivision" as th;u term is 
used in section 17·5· 1604(3), MCA. 

Sincerely, 

MARC RA(.ICOT 
AuomC'y Grneral 
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COUNTIES • Fees for county superinrendent of schools in addition to salary; 
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OPINIONS OF THE ATTORNEY GENERAL · 41 Op. Atr'y Gen. No. 33 (1985), 
41 Op. Att'y Gen. No. 12 (1985), 'J9 Op. Au'y Gen. No. 7 (1981), 37 Op. 
An'y Gen. No. 63 (J 977), 37 Op. Au'y Gen. No. 13 (1977), 36 Op. Au'y Gen. 
No. 110 (1976), 36 Op. Au'y Gen. No. 63 (1976), 35 Op. Au'; r.en. No. 32 
(1973), 35 Op. Au'y Gen. No. 31 (1973), 34 Op. AH'y Gen. No. 15 (1971). 

HF.l.D: A qualified counry superintendent of schools entering into a 
contractual agreement pursuant to section 20·3·20 I (3), MCA, to 
provide service~ in a county lacking a qualified county 
superintend nt of schools is entitled to additional compensation 
for service~ rendered. 

Arnie A. !love 
McCone County Attomt'y 
P.O. Box 184 
Circle MT 59215 

Dt•ar Mr. Hovt>: 

You have requt•s ted my opinion on thr following question: 

July 31, 1990 
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