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School dimicts must, for purpos!'s of calculating ANB, aggregate the 
numbers of full-time pupils in all schools in the district, except when 
a school of the district is located more than three miles beyond the 
incorporatr:'d limits of a city or town or when a school of the district 
is located more than three miles from another school of the district. 

Sincerely. 

MARC RACICOT 
Attorney General 

VOLUME NO. 43 OPINION NO. 67 

LICENSES, PROFES~IONAL AND OCCUPATIONAL · Public contractors; 
SCIIOOL BOARDS - Requirement for public contractor's license when awarding 
bids; 
SCIIOOL DISTRICTS - Requirement for public contractor's license when 
awarding bids; 
AOMINISTRATrVE RULES OF MONTANA· Section 8.115.301; 
MONTANA CODE Al'JNOTATED • Title 37, chapter 71; sections 2-4-1 02(11 ), 
20-9-204, 37-71 -101(3), 37·71-203. 

HEI..D: Title 37, chapter 71, MCA, which requires a person performing 
public construcdon work to have a public contractor's license, 
applies to persons or firms who contract to sell and install 
carpeting on school disrrict properry where the value of the 
contract exceeds $5,000. 

July 30, 1990 

James C. Nelson 
Glacier Counry Attorney 
P.O. Box 428 
Cut Bank MT 59427 

Dear Mr. Nelson: 

You have requested my opinion on rhe following question: 

Is Title 37, chapter 71, MCA, which requires a person performing 
public construction work to have a public contractor's license. 
applicable to persons or firms who contract to install wall· to · 
wall carpeting on school district property where the contract 
prict' exceeds $5,000? 
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You ha\e informt.>d ml' that School District No. I c; noc<>ntly awarded a bid in 
<'XC<'SS of 55.000 for th!' purehase .md in.~tallauon of nl'W tarpctin~t in eight 
classroom~ of a di~trict elt•m, nwry ~hool. Th<' ulbucct>S<ful htdder holds a 
public contmctor\ hct>n-.· i>swd pur.uant w Title J7, chapter 71. MCA. and 
chall< ngt-d tht• .1ward on the ba~is t'lat the· ~ucct-ssful biddc·r did not have a 
puiJJi. contmctor's lict'n.~<'. The Montana Depanment of Commerce construt'S 
the· appliwblr l<~w ilS rrqUJring the btddcr. to be liccn\!'d. 

Section J7 71 203. MCA. r<>quiri'S that all btds and prop< sals for the 
construction ol any pu: lie contract prOJCCI subject to thr provisions of Titlr 
37. chapter 71, MCA, contain a stat!'mc•nt th 1 tht' bidder has a public 
contmctur's lict'~. A "publtc contmctor' within the meanmg of that chapter 
include'~ an} pt•r.on who \ubmits a proposal or enwrs into a contract to 
2pertorm public construction wurk with a public board or agency aUihoriz<>d 
to award c:ontracl\ for any public work wht>n thl' contract pricl' exceed~ 
55,000. § 37 71 101(3). MCA. A school board is a public board authorized 
to t.>ntt'r 'uch contr.Jch un lwhalf of the school di,tnct. § 20-9-204, MCA. 
Thus, if t hc ,a)!' and mstallation uf carpeting in the l'lcml'nlary school is 
"public construction work, the btdder is statutorily required to hold a public 
contractOr's licelbl'. 

Case law from the other states generally excludes installation of carpeting 
from the definition of construction. See Marston's. Inc. v. Roman Catholic 
Church of Phocrul<, 644 P.2d 244 (Ariz. I 982), Raby v. Wt·~t phull Homes, 
Inc., 414 P.2d 227 (N.M. 1966); Finley-Gordon Carret Co. v. Bay ShaH' 
llomes. Inc., 247 Cal App. 2d 131, 55 Cal. Rptr. 378 (1966). llowever, 
those ci.ISes construl' narrower. marl' conventional defirutions of"conslruction." 
In MaNon'$, Inc, 644 P.2d 244. the question hingrd upon whether or not the 
product became a permanc·nt ~>an ul thr structure. In Raby. 414 P.2d 227, 
and Finkv Gordon. 55 Cal Rrtr 378, no contractor's license was required to 
install carp<' I under ~tal utc' <·xdud "8 anyone who merely furnished materials 
or supplit·~ "~thou1 fabricating them into the structure. In contrast, the 
definition of 'public construction work" set forth in ~ection 8.115.30 1, ARM, 
a rul<' ·romulgated b} the Montana Depanmf'nt of Comm<'rcf'. is very !Jroad. 
'I he rule >tatf'S. 

(I) A "pubhc contmctor" IS anyone who submus a proposal to 
or l'nter. into a commct with a governmemal agency or 
d~panmuu for tht• construction or rcconstrucuon of any pubhc 
work. tht• co~t ol ~uch construction or reconstruction being 
greater than $5,000. Thl' term "public contractor' include~ 

\uhcnntral·tors 

(Z) For the purpow of dl'lerrnu\Jng thE' typt• of work which 
requires a puhlic contr •• tors [sic] license, the words publk 
mnstructjon work", as referred to in 37 71 101 (3). MCA, arr 
brondly con~trued to mdudc any work rl'C(Utring thr in~wl.t:uinn~ 
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additjon. placement. replacemenl. or removal of any equipment. 
pans. st ruct urcs. or materials of any kind whatever. This rule 
appli• s to all contracts exceeding SS,OOO whether or not such 
contracts require performance of service, maintenance, repair, 'Jr 
any other rype of work in addition to or as pan of the work as 
above construed. [Emphasis added.] 
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§ 8.115.301, ARM. A properly adopted rule implementing a statute has the 
force of law. § 2·4· 102(11), MCA. As~uming the validity of the above-cited 
rule, ''public construction work" includes the installation or replacement of 
material> of any kind. I therefore conclude that under Montana statutes and 
rules the sale and installation of carpeting for a cost exceeding $5,000 is 
public construction work and the bidder is required to have a public 
contractor's liceru.e. 

THEREFORE, IT IS MY OPINION: 

Title 37, chaptc>r 71, MCA, which requires a person performing public 
construction work to have a public contractor's license, applies to 
persons or !inns who contract to sell and install carpeting on school 
district property where the value of the contract exceeds $5,000. 

Sincerely, 

MARC RACICOT 
Anomey General 

VOLUME NO. 43 OPINION NO. 68 

COUNTIES · Whether a rcluse disposal district is a "political subdivision"; 
COUNTY GOVERNMENT · Whether a refuse disposal district is a "political 
subdivision"; 
INVESTMENTS, BOARD OF · Whether a refuse disposal district is a "political 
subdivision"; 
LOCAL GOVERNMENT . Whether a refu<c disposal district is a "political 
subdivision"; 
SOI.ID WASTE . Whether a refuse disposal district is a "'political subdivision"; 
MONTANA CODE ANNOTATED · Sections 7· 12· 1 I 31, 7·12·21 23, 7· 13-202, 
7·13·204 tO 7 13·210, 7 13·213, 7·13 215, 7 13·231 , 7·13·232 [0 7·13·234, 
7·13 2218. 7-13·2221, 7·14-219, 7·33 2105, 7-34·2122, 15 1·101(2), 17·5· 
1601 to 17·5·1651, 17·5·1604(3), 75· 10-101 to 75-10 125, 75 10 103, 75· 
10 112, 76·15-403, 85·7·1902; 
OPINIONS OF THE ATJ"ORNEY GENERAl · 43 Op. Att'y Gen. No. 56 ( 1990), 
42 Op. All'y Gen. No. 8(, (1988), 38 Op. Au'y Gen. No. 87 (1980). 37 Op. 
An'y Gen. No. 22 (1977) " "i Op. An'y Gen. No 71 (1974). 

cu1046
Text Box




